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I'ymaHiTapHe IPaBO AK NPOCTiIP KOHKYPEHIIil IVIO0AIbHUX i/1€0/I0Tii:
MiK yHiBepCca/JIi3MOM i cyBepeHiZMoM

AwHoraiig. MeTo1o ToCTiIKeHHsT 6Y/I0 BUSIBUTH, SIK iIe0oriuHe MPOTUCTOSTHHS MiX YHiBepcalisMoM i cyBepeHizMOM
BIUIMBAE Ha e(PeKTUBHICTh MiKHAPOZHOTO T'YMaHITapHOTO MpaBa Yy 3aXMCTi HUBIIbHOTO HacejleHHS. [TOpiBHSIbHO-
MMPaBOBMM METOJOM BCTAHOBJIEHO BiIMiHHOCTI MiX YHiBepCcayJiCTChbKOI0 Ta CYBEpPEHiCTChKOW iHTepIpeTalisiMmu
ryMmaHiTapHux HOpM. CTPYyKTypHO-(DYHKIIOHaJIbHMII aHami3 BuUsIBMB ambiBasmeHTHicTh Craryty Opranisaiii
O6’emnanux Hariiii o0 mpas JIIOAMHM Ta HEBTPYUYaHHS. ICTOPMYHMM METOIOM ITPOCTEKEHO eBOOIIit0 Responsibility
to Protect. Keiic-crani JIiii, Cupii Ta M’sHMM MOKa3aB CeJeKTUBHICTb YHiBepCaTi3My Ta CyBepeHiCTCbKUIA OTIip yepes
3aCTepekeHHs, «M’sIKe IpaBO» Ta perioHajabHi MexaHi3mMu. [JOCTiIKEeHHSI BUSBMWIO CTPYKTYPHY aMOiBaJeHTHICThb
Cratyty Opranizaiii O6’emHanmx Harriii, IKuit 0HOYACHO MPOTOJIOIIYE YHiBEPCAIbHI MpaBa JIOAMHM Ta KaTeTOPUIHO
3a060pOHSIE BTPYUYAHHS Y BHYTPIllIHi CIIpaByu JepyKaB, IO CTBOPIOE MPAaBOBY OCHOBY MJis BMOIPKOBOi iHTeprperarrii
MiXKHApOJHMX HOPM. AHaJIi3 MPaKTUYHOTO 3aCTOCYBaHHS JOKTPMHM BiAIIOBima/bHOCTI 3@ 3aXMCT MPOAEMOHCTPYBAB
¢dbyHIamMeHTa/NbHY CeJIeKTUBHICTb Yepe3 KOHTPACT MiX BificbKOBMM BTpyuaHHsIM Y JIiBii Ta MOBHOIO Iapasisalii€io oo
Cupii, me Pocis 3a6mokyBasia ciMmHanusTh pe3onworiit 3 2011 p., a pociiicbKo-KuUTalicbke TOMBiliHE BETO 3a6J0KYBaIO
repenavy CUMpiichbKoi cripaBy A0 MiXKHApOJHOTO KPUMiHATBbHOTO CYLy MOMPU MiATPUMKY TPUHAAUSTY 3 1T ITHAILSITI
yneHiB Pagyu Besmeku. CucremMaTu3salliss iHCTUTYIiIHMX MeXaHi3MiB 06X0my YHiBepcaabHMX 3060B’sI3aHb PO3KpuUia
TPUCTYIIEHEBY apXiTEKTYpPy CYBEPEHICTCbKOIO OIOpYy uepe3 MexaHi3MM 3acTepeXXkeHb 0 MiKHapOAHMX HOTOBOPIB,
3aCTOCYBAHHSI M’SIKOTO IpaBa Ta CTBOPEHHSI PerioHaJibHUX aJbTEPHATUB Ha NMpUKIami Acomianii gepskas IliBmeHHO-
CxigHoi Asii. Anani3 pismpHOCTI Acouianii NMpPOJEMOHCTPYBaB, SK IMPUHLUMIIM HEBTPYYaHHS Ta KOHCEHCYCHOTO
MIPUIHSTTS pilleHb PaKTUUHO HENTPaTi3yloTh MDKHAPOAHI CTaHIapTH, 110 MPOSIBMIIOCS MiJ Yac TeHOUMAY POXiHKa B
M’sTHMi 3 TepeMillleHHSIM ITOHA/[T OHOTO MiJIbiiOHA IBOXCOT TUC. JIFOIeH ITPY MTOBHOMY iHCTUTYIIiiHOMY MOBYaHHi KOMicii
3 mpaB moauHu Acouianii mepskas IliBmeHHo-CximHoi A3ii. JocmimkeHHSI BCTAHOBWIIO, 1[0 ie0/MorivHa KOHKYPEeHITist
Mae 6araTOBMMIipHMII XapakTep i BKIIOYAE BHYTPIlIHIO GparMeHTalil0 YHiBepCaaiCTChKOI MapagurMyu 4yepes MOosiBY
aJbTepHATUBHUX KOHIIEIIIil BiJl 6pa3mIbChbKOI BiIIOBigaAbHOCTI ITiJ Yac 3aXMUCTy 00 adhpuKaHChKOI He-6aiiaykoCTi

KimiouoBi cmoBa: Responsibility to Protect; mikHaponmHi iHCTUTYLii; reomoniTuuHi iHTepecu; «M’sike IpPaBO»;
6araTomoNsIpHICTD
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JImumpenxo et al.

Beryn
CyuacHe MiskHapoJHe ryMaHiTapHe MpaBO ONMMHWIOCS Y
cTaHi MO0KOI KpU3K, 3yMOBJIEHOI 3aTOCTPEHHSM CyIie-
PeYHOCTE MiK YHiBEPCATiCTCHKUMM MPUHLIUIIAMU 3aXMU-
CTYy TIpaB JIIOAVHU Ta TPAJUIIAHUMU TOKTPUHAMU [ep-
SKaBHOTO CyBepeHiTeTy. B ymoBax 3poCcTaHHSI KiJIbKOCTi Ta
CKJIAIHOCTi 36POiHMX KOHQJIIKTIB, BKIOUAOUM ribpuaHi
BiliHM Ta KOHQIIKTM HEMiKHAPOJHOTO XapakTepy, edek-
TUBHICTh MiKHapoJHOro rymasitapHoro mpasa (MITI)
MiJJAa€ThCSI CEepPHiO3HOMY BUIIPOOYBaHHIO. 3aXUCT IU-
BIJIbLHOTO HAacCeJIeHHs, 1[0 € CTPATETiYHUM iMITepaTMBOM
IJIST TaKUX Opraisaiiiii, sk Opranisaiiis [TliBHiuHOATIaH-
TuHoro norosopy (HATO), i BupimaJbHUM YMHHUKOM
y IUIAaHYBaHHI BifiCbKOBUX OIlepalliif, 4acTo KOHQIIiKTye
3 MparHeHHsIM JepskaB 0 abCOJIOTHOI He3aJeskKHOCTi Ta
KOHTPOJIIO HaJ, CBO€I0 TepuTopiet. I Hanpyra BUHUKAE
Ha TIi QyHIAMEHTaNIbHOI iIeonoriyHOT KOHKYpPEeHIIii, 110
BU3HAUA€ CyyacHi MiDKHApOAHI BifHOCUHU. AKTYaJIbHOCTI
1151 Tpo6IeMaTrKa Haby/a B KOHTEKCTi hopMyBaHHs 6ara-
TOTIOJISIPHOTO CBITOBOTO MOPSIKY, Jle TpaAuLiliHi 3aximnHi
iHCTUTYIiT CTUKAIOThCS 3 BUKJIMKAMM 3 GOKY ajbTepHa-
TUBHMX pErioHaJIbHUX MeXaHi3MiB Ta aBTOPUTAPHUX
pexuMiB. CTPyKTYpHi MepelikoAy 1js YHiBepcaisa-
1ii MikHapomHoro rnpasa mnpoaHaiizyBasa M. Chemilli-
er-Gendreau (2025), sika 06rpyHTYBaa Te3y Mpo CUCTEMHi
TIPUYMHY HEeBJIa4 CTBOPEHHS JIificHO I106aIbHOI TpaBoOBOi
CUCTEMM, TTOB’SI3aHi 3 HEPIBHICTIO y PO3IOAiJi BIaayu Mixk
JIep>kaBaMy Ta AOMiHYBaHHSIM TapTUKY/ISIPHUX iHTepeciB
HaJ, YHiBepcaJibHUMM TpuHIMNamMu. CydacHi TeHAeHIii
TpaHcopMalii TymMaHiTapusMy B yMOBaX I0O6GaabHOI
nonistpu3sarniii BuBuaB D. Fassin (2023), sskuii po3mexyBaB
«CUTYaTUBHY VHiBEpCAJbHICTb» Ta «iHTE€PBEHIIOHICT-
CbKMIi yHiBepcami3m», MOKa3aBIlM BHYTPILIHIO HAMpyry
MK ifmeaJicTMUHMMM TIPMHLMIIAMM Ta IParMaTUYHOIO
TOMTITUKOIO BeMKUX AepKaB. PerioHanbHi BUMipu mpo-
TUCTOSIHHSI MiX YHiBepcasi3sMOM Ta MapTUKYISIPU3MOM
mocmimkyBanu R. Raman et al. (2023), siKi 31i/iCHUIN O~
PiBHSUTbHMIT aHAJi3 3aXiqHUX YHIBePCaTiCTChKUX ITiIXO0iB
Ta a3ilicbkoro BUK/IIOUEHHS y cdepi BiamoBigaabHOCTI 3a
3aXMCT, BUSIBUBIIM (DyHIaMeHTalbHi pO36IKHOCTI B iH-
TepripeTalii CHiBBiZHOIIEHHS MK Jep)KaBHUM CyBepe-
HiTeTOM Ta rnpaBamu jJoauHU. Crienndiky rymaHiTapHOi
ouriomMatii B Acomianii kpain IliBmenHO-CximHOi A3ii
(ACEAH) A.D. Cook (2021), sikuii BUSIBUB iHCTUTYIIiiTHi
MeXaHi3MM oprasisalii Ta po3KpuB, SK IPUHLIUIT HEBTPY-
YaHHS Y BHYTPIIIHI cIIpaBy GakTUIHO 6710Kye edheKTUBHE
pearyBaHHSI Ha MacoOBi MOPYILEHHS MpaB JIOAVHU, CTBO-
pIOIOYM aJIbTEPHATUBHY MOJEIb PerioHaJbHOTO YITpaB-
JIIHHSI KpM3aMu. AJIbTepHAaTUBHY IepPCIIeKTUBY PO3BUT-
Ky aBTOPMUTApPHOTO MiKHAPOJHOIO IIpaBa IIpe/iCTaBUB
T. Ginsburg (2020), sikuit cucTeMaTMU3yBaB CTpaTerii Heze-
MOKpaTUYHUX PEXMMIB OO0 MiJPMBY YHiBEPCaliCTChKUX
HOPM uepe3 CTBOPEHHS aJIbTePHATUBHUX ITPABOBUX MeXa-
Hi3MiB i perioHaJibHMX Oprasisaiiiii, 3okpema lllanxaii-
CbKy OpraHisallilo CriBpo6iTHUIITBA Ta iHIII HesibepaabHi
iHctuTylii. B3aemofito MiXX MOMY/NiCTCBKUM [IMCKYPCOM
Ta MiskHAapOAHMM IpaBoM AoctimKkyBas P. Blokker (2024),
SIKUI BUSIBUB CUCTEMHMI XapaKTep KPUTUKM YHiBepca-
JICTCHKUX IHCTUTYIiN 3 GOKY CYBEPEHITETCHbKUX PYXiB Y
€BpoIi Ta iHIIKX perioHax, MOKa3aBIlM, SIK BHYTPILIHS
TIOTITUYHA TTOJISIPU3Allisl BIUIMBAE HA CTABJIEHHS JO MiXK-
HapoaHMX 3060B’s13aHb. TeopeTuuHi 3acany aebarTiB mpo
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YHiBepCaJbHICTh MPaB JIOAVHU B KOHTEKCTi KYJIbTYPHOTO
pensTuBismy npoaHasiisyBanu P.A. Aidonojie et al. (2021),
SIKi CCTeMaTHU3yBai apryMeHT! MPUXUIbHUKIB Ta KpU-
TUKIB YHiBepCalTiCTCbKOTO MiIX0AY, BUSIBUBLIY HEIIPUMMU-
PEHHICTb TMO3UIIil 00 MOXJIMBOCTI CTBOPEHHST €OMHUX
I06AIBHMX CTAHIAPTIB y cdepi 3aXMCTy MpaB JTIOOUHNA.
KoMmruiekcHMIT aHali3 €BpOIEiCbKOTO MOCBimy 6GaaHCy-
BaHHS MIX TyMaHiTapHMM YHiBepcajli3MOM Ta CyBepe-
HizMoM 3ziiicamin A.P. Ruoppo & 1. Viparelli (2021), siki
PO3KPWIN CYIlepeYHOCTi iHTerpaliiiHux npouecis B yMo-
BaX 3POCTAHHS HAI[iOHAJTBHO-TIOMY/ICTCBKUX HACTPOiB
Ta eBpOCKeNnTuIM3My. TeopeTuuHi 3acagy KOHKypeHIii
MK YHiBEpCa/iCTChKMM Ta TUIIOPATICTCHKUM Mi>KHAPO/I-
HMM IIpaBOM y CBiTi UMBimisariiiuux mepxkaB po3po6uB
P. Tucker (2022), sikmit copMy/nioBaB KOHLEMIIIO «IJIO-
GastizalliitHoi TpuaeMu» Ta MOKasaB CTPYKTYPHY HEMOXK-
JIMBICTh OTHOUYACHOTO AOCATHEHHSI CyBepeHiTeTy, IeMo-
Kpatii Ta mIo6aabHOI iHTerpaiii B ymMoBaX 3pOCTaHHS
TeOTOJIITUYHOTO CYIIepPHUIITBA. EMIipMuHe mOC/TiIsKeH-
HS BIUIMBY iI€OJIOTiYHMX UMHHUKIB Ha (DYHKI[IOHYBaHHS
MiKHapomHuX iHcTUTyLil nposiB E. Voeten (2021), axuii
JIOBiB, 10 TIOJIITUYHI IepeKOHAHHS JIepsKaB-ujeHiB 3HaU-
HOIO Mipoi0 BM3HAUalOTh eeKTUBHICTh 6araTOCTOPOHHIX
opraHisariiit Ta iXHIO 34aTHICTh pearyBaTu Ha TyMaHiTap-
Hi Kpu3u. [Tonpyu 3HAYHY KiJIbKiCTh JOCTiIKeHb OKPEeMUX
acrieKTiB yHiBepcasi3My Ta CyBepeHi3My B Mi’kHApPOJHOMY
MpaBi, HAYKOBUI IMCKYypC XapaKTepusyBaBcsl GhparMeH-
TapHICTIO MiAXOMiB Ta BiACYTHICTIO CMCTEMHOTO aHasi3y
imeosoriuHOi KOHKypeHIii SIK (GyHIaMeHTaJbHOTO YMH-
HMKa, 0 GOPMYE CydacHy apXiTeKTypy TYMaHiTapHOTO
rpaBa. 3aJMIIAANCS HEeJOCTaTHbO BUBUEHMMM MeXaHi3-
MM TpaHchopMmariii yHiBepcaabHMX HOPM Yy Tporeci ix
perioHanbHOI amanTallii, crpaTerii mepskaB II0A0 06X0my
MiKHapOAHMX 3000B’s13aHb Yepe3 iHCTUTYLiMHI iHHOBAIIii
Ta BIUIMB TeOIONITMYHOI mossapu3aliii Ha eheKTUBHICTh
ryMaHIiTapHUX iHTepBeHIii. BpakyBajo KOMIUIEKCHOTO
IOCITiIKEHHS TOTO, SIK CTPYKTYPHI CYIIepeuHOCTi B CaMOMY
Cratyti Oprawnisanis O6’emnanux Hariii (OOH) cTBopio-
I0Th MIPaBOBi MOXIMBOCTI JI/Is1 BMOIpKOBOI iHTeprpeTalii
YHiBepCaJbHMX NMPUHIMUIIIB 3aJI€KHO BiJ TeONoiTUYHUX
iHTepeciB. MeTOI0 AOCIIIKEHHSI CTaJ0 3MilICHEHHS I10-
PiBHSUTBHOTO aHAasi3y imeonoriyHMX MmiAXo4iB o0 TyMaHi-
TapHOTO TpaBa JIJisl BUSIBJIEHHS] JOKTPUHAJIbHUX OCHOB Ta
IHCTUTYIiMHMX MexaHi3MiB. 'inmoTe3a MOCTiIsKeHHS MTOJIsI-
raja B TOMY, 1110 KOHLIeNITyajabHa HaIllpyra MiX yHUBepca-
J1i3MOM IIpaB JIOAVHY Ta CyBePeHiCTChKMMU JOKTPUHAMU
Iep>kaBHOCTi hopMye HEOIHOPIAHY iHTepIIpeTariito ryma-
HIiTapHOrO IIpaBa B Pi3HUX reonoTiTUUHMX OJI0KaX.

Marepianu Ta meTogu

HocmimkeHHST 3AiMACHIOBAJIOCh $IK KOMILUIEKCHUI Teo-
peTUKO-TIpaBOBMII aHaJIi3 ifeonoriyHoi KOHKYpeHIlii B
MDKHapOAHOMY TyMaHITapHOMY MpaBi 3 BUKOPUCTaH-
HSIM MIDKIMCIUIUTIHAPHOTO MiAX0A4y, 10 MOEAHAB METO-
IV IOPUCTIPYIEHILil, TOMITUUYHUX HAyK Ta MiKHAPOJHUX
BimHOCcKH. TeopeTuuHy 6asy OOCTiIKEHHSI CTAHOBWIN
TPM OCHOBHI KaTeropii mkepen: HOpPMaTMBHO-IIPAaBOBi
aKTM MDKHapogHOTO Mpasa, odililiHi JToKymMeHTH MikHa-
pomHUX opraHisailiiti. OCHOBY HOPMAaTMBHOI 6a3y CKIaIu
dbynmamenTanbHi Mi>XKHapOIHO-TIPABOBi TOKYMEHTH, IO
dbopmyIOTh CyyacHy apxiTeKTypy I'yMaHiTapHOTO IpaBa.
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Ilo Hux Hanexaau United Nations Charter (1945), Inter-
national Covenant on Civil... (1966), International Cove-
nant on Economic... (1966). ITapanenbHO aHali3yBallCh
MOKYMEHTM, 1[0 3aKPiIUIIOITh MPUHLMUIIN epPKaBHOTO
cyBepeHiTeTy, 30kpeMa Resolution Adopted by The Gen-
eral Assembly... (1965) Ta Declaration on Principles of
International... (1970). Oxpema yBara npupinsiace Vien-
na Convention on the Law... (1969) sk npaBoBiit 0CHOBI
IIJI aHaJIi3y MexaHi3MiB 3acTepeskeHb. OfHi€I0 3 YaCTUH
IOCTiIKeHHS CTaB aHaji3 MOCTYIMOBOCTI AOKTpUHU Re-
sponsibility to Protect (R2P) uepes BifgmoBigHi HopMma-
TUBHI JokyMmeHTU. Resolution Adopted by the General
Assembly... (2005) Ta Resolution Adopted by the General
Assembly... (2009) BUBYQINUCH ST PO3KPUTTSI TPUCTY-
TeHeBOi CTPYKTYpM BiAIOBimaabHOCTI Ta TMpoliecy iH-
crurtyuionanisanii R2P. [laHi 3BiTy The Responsibility to
Protect... (2001) mocmimKyBaquch Ojs1 BUSIBI€HHSI KOH-
LeNTyaJTbHMUX 3acajl Ta MepeoCMUCIeHHs CITiBBiIHOIIEeH-
HSI MK CyBepeHiTeTOM i mpaBamu JIIOOVMHU. PerioHasb-
HUI BUMIp CyBepeHi3My BMBYABCSl HA OCHOBI JOKYMEHTIB
nepkaB ITiBgeHHo-CximHoi Asii, Bkimrouatoun The ASEAN
Charter (2015), ASEAN Agreement on Disaster... (2005) Ta
Terms of reference of ASEAN... (2009). JomaTkoBO aHami-
3YBIMCh YCTAHOBYi AOKYMEHTU A(QPUKAHCHKOTO COM03Y,
3okpema Constitutive Act of the African Union (2000). s
MOCTiIKEHHS MPaKTUKM 3aCTePesKeHb SIK MeXaHi3mMy 00-
XOMY YHiBepcaJibHUX 3000B’s13aHb aHaJIi3yBa/iCh pafsiH-
CbKi/pociiicbki 3acTepexxeHHs1 fo crateit 10, 11 Conven-
tion (IV) relative to the Protection... (1949). ®paniry3bki
Jekapalii JoCTaimpKyBaluch yepe3 aHaji3 3acTepeskeHb
®paHuii 1o JomaTKOBOro MpoToKoiy I mozmo rnpasa Ha ca-
MOOOOPOHY Ta BM3HAUEeHHS 36poitHMx KoHQUTiKTiB France,
accession to Protocol I (n.d.).

MeTo[0/OriYHOI0 OCHOBOIO AOCTIIKEHHS CTaB I0-
PiBHSUIbHO-TIPABOBUII MiAXiZl, 1[0 OO3BOJUB BUSIBUTU
CTPYKTYPHi BiIMiHHOCTi MiX yHiBepcasiCTChKOIO Ta Cy-
BEPEHiCTChKOIO TMapagurMaMy udepe3 3iCTaBIeHHS IXHIX
HOpPMaTHUBHMX 3acaf, iIHCTUTYLi/{HMX MeXaHi3MiB Ta ITpak-
TUYHOTO 3acTOCyBaHHS. CTPYKTYpPHO-(QYHKIiOHATbHMI
aHaJli3 BUKOPUCTOBYBABCS [JIS1 PO3KPUTTS BHYTPIIIHIX Cy-
TepevHoCTeli Mi>KHapOAHO-TIPaBOBOI CUCTEeMH Ta IXHbOTO
BIUIMBY Ha e(eKTUBHICTb TyMaHiTaApHOrO IpaBa. IcTopuu-
HMII MeTOJ, 3aCTOCOBYBABCSI /ISl BiJICTEXKEHHSI eBOIOLii
YHiBepCasiCTCbKMX KOHIIEMITii Bim TpaguiiiiiHOI rymaHi-
TapHOi iHTepBEeHIlii 10 CydyacHUX ajabTepHATUBHUX ITiJIi-
XO[iB. Y MeTOIOMOTii AOCTiyKeHHSI TAKOX 3aCTOCOBYBaB-
cs1 Keiic-cTafi migxif, 1mo nependbavas qeTaJbHUI aHai3
KOHKPeTHMX 'yMaHiTapHUX KPU3 SIK MPOSIBiB i1e0M0TiYHOL
KoHKypeH1ii. JocmimkyBanuck miBiicbka kpusa 2011 p.
SIK TIPUKJIaA 3acTocyBaHHs R2P i cupiiicbka kpmsa 2011-
2024 pp. SIK [eMOHCTpallisi apasisaliii yHiBepcaaicTCbKUx
mexaHi3miB (Security Council Resolution 1973...,2011; Re-
ferral of Syria to International..., 2014). Arpecis P® npotu
Vkpaiuu 3 2014 p. po3IasiAaeThCs SIK TPUKIIaZ 6II0KyBaHHS
YHiBepCasiCTChbKMX HOPM Yepe3 BeTO IMOCTifHOTO ujeHa
Pagu Besneku OOH, 30kpeMa MOpPYIIeHHS Mi>KHAPOIHO-
ro TymMaHiTapHOro Ipasa IIif, yac BTopraeHHs 2022 p., a
TaKOX MiKHApOJHA peakiiisi yepe3 T'eHepasbHy AcamoO-
neto (TA) OOH (Resolution Adopted by the Human Rights
Council..., 2022; Aggression Against Ukraine, 2022). ['eHo-
uyp poxinmka B M’stamapi 2016-2018 pp. posrisimaBcst sIK
imocTparlisi oOMexXeHb perioHajabHUX miaxoais (Myanmar:

No justice..., 2022; Security Council Demands, 2022).
Bropruenns: Cnionyuenux llltaTiB Amepuxu (CIIIA) B Ipak
2003 p. — 9K IpUKJIaJ iHCTpyMeHTasi3alil ryMaHiTapHux
aprymenTiB (Text of U.N. Resolution on Iraq, 2002). Iu-
TepBeH1igd B Kocoso 1999 p. nocnimxyBanacs B KOHTEKCTI
3aCTOCYBaHHS TYMaHITApHUX apryMeHTiB 103a paMKaMu
OOH (Security Council Resolution 1244..., 1999). Orme-
pauis B CximHomy Tumopi mocriimskyBaiacs SIK MoOJenb
CaHKI[iOHOBAaHOro BTpy4yaHHs (Resolution 1264. The In-
dia-Pakistan Question, 1957). KouteHT-anaii3 odiuiiinnx
JIOKYMEeHTiB Mi>KHApOJHMX OpraHi3alliil 03BOJIUB BUSIBU-
TU OUCKYPCUBHI CTpaTerTii JieriTuMmaliii Ta generitumariii
rymaHiTapHux intTepBeH1iii. Kmacudikarist Ta cucremaTtu-
3allisT 3aCTOCOBYBAJINCh JIJISI CTBOPEHHSI TUIIOJIOTii YHiBep-
CaJTiCTChKMX KOHIIEMIiii Ta CyBepPeHiCTChKUX MexaHi3MiB
06x0omy MiD>KHapOAHUX 3000B’s13aHb.

PesyabTaTu

l'eHe3a imeosorivHMX Ta HOKTPUHAJIBHUX OCHOBU B
craTyTHUX cynepeyHoctssix OOH. VHiBepcanism mix-
HApOJHOTO TTpaBa y /0oro KJIacMYHOMY PO3YMiHHi CTOCY-
€TbCS iJel, 1[0 MpaBoOBa CUCTeMa Ma€ CBiTOBY HiliCHICTD i
€ 000B’SI3KOBOIO JIJIST BCiX JiepskaB, sk 3a3HaueHO A. Noll-
kaemper (2011). [IpoTe imest yHiBepCcaJbHOCTI SIK 3arajib-
HOMIPUITHSITOTO SIBUINA, IO JIEXKUTb B OCHOBI MiKHapO[I-
HOI MMPaBOBOI CUCTEeMU, YTBepAWIacs auile micis Jpyroi
cBiTOBOI BiiiHM. Tpy BM3HAuaabHi MOMEHTU 3aKpilWiIn
1110 KOHUemnIito. [Tepmii — e crBopeHHss OOH y 1945 p.
United Nations Charter (1945) peanisyBaB NpUHLMII YHi-
BepCaIbHOCTI, BiIKPUBILIM WIEHCTBO IJIs BCiX AepsKaB, SIKi
IOTPUMYIOTHCSI TIPUHIIUITIB MMPY, He3aJeXKHO Bil IXHiX
MOTITUYHUX UM €KOHOMIUHUX Tpamuiliii. JIpyrumM BaskIu-
BMM MOMEHTOM CTaB ITPOIIeC JeKOJIOHi3allii, 110 6a3yBaB-
Cs Ha BM3HAHHI IpaBa Ha camoBM3HaueHHs. lle mo3Bo-
JIWJIO paHillle KOJIOHi30BaHMM JepskaBaM OpaTy aKTUBHY
yJactb y Tmpoineci (GopMyBaHHSI MiKHApOZHOTO IIpaBa,
HaJaBlIY IOMYy CIIPaBXKHBOI I[TI0GATBbHOI JIETiTMMHOCTI.
HapermrTi, TpeTiMm MOMEHTOM CTaB KiHeIlb XOJOIHOI Bili-
HM, SKMUI YCYHYB OCHOBHE ifeosioriyHe IMPOTUCTOSTHHS
MiK KarmiTajsisMoM i KOMyHi3MOM, L0 paHilie ob6mesKy-
Basio cdepy yHiBepcasbHOI cmiBmpali. Hespakaioum Ha
e, iCTOPMYHMI NUIIX YHiBepcanaisMy He OYB JiHIAHUM.
Bin smilHIOBaBCS IMC/IST IIOOAJbHUX KaTacTpod, SIK-OT
Ilpyra cBiTOBa BilfHA Ta HACTYIHi 32 HEK Te€HOUUIU —
Big Kamb6omski 1970-x pp. mo Tpareaiit y BocHii Ta Pyauai
1990-x pp., 1110 BUKJIMKAIN KOJTEKTUBHE ITParHeHHs CTBO-
PUTHU MeXaHi3MM 3a/1J1s1 3a1106iraHHs TOBTOPEHHIO 3a3Ha-
yeHMX i inmux 3BipcTB. [IpoTe, itoro rmbuHa Ta chepa mii
3aBXKay Oy 06MeskeHi ieonoriyHMMM CyIiepeqHOCTSIMMA.
HagiTtp miciaa crBopendst OOH, comianmicTuuHi Ta KOMY-
HICTMYHI peXuMM 3arepedyBaji YHiBepCaJbHICTh Kia-
CMYHOTO MDKHApOAHOTO MpaBa, 0OMEXYIOUM CITiBITPALI0
e NUTaHHSIMM TePUTOPiaJbHOI LIiJIICHOCTI Ta CyBepe-
uHoi piBHOCTi (Nollkaemper, 2011). Ilg uukniuHa guHami-
Ka, e YHiBepCasiCTChKi imeany 3MilHIOIOTBCS TiC/sT KPU3,
ajie TIOTiM CTUKAIOTHCS 3 pPeasisiMy TeoroiTUYHOTO OITo-
DY, € LIeHTpaJIbHUM €JIEMEHTOM Cy4acHOI HarpyTy B ryma-
HiTapHOMY IIpaBi.

[TpoTunexxuuii miaxiz, cyBepeHisMm, BifiCTOI0€ Ipiopu-
TeT BIaAy HAI[iOHANbHOI JepskaBu. Ioro BUTOKM CSTAIOTh
IlaBHbOI icTopii, 1K, HanpukIia, onMcana Pykigimom mo-
BemiHKa adiHsH, [0 BUMAarajy IMiIKOpeHHs BiJ MeliaHIliB

Foreign Affairs, Vol. 36, No. 1




TI'ymanimapHe npaeso sk npocmip KOHKYpeHyii 2106arvHux ideonoziil...

(Jones, 2025). 3rigHo 3 mi€l0 TOKTPMHOI, MMP Ha MiXKHa-
pomHOMY DPiBHi HaliKpallle opraHi3yBaTy Ha JeleHTpati-
30BaHili OCHOBI, Jie TIOTYKHi lepskaBy KOHTPOJIIOIOTh CBOL
chepy BIUIMBY Ta CTPUMYIOTh OfHA OfHY. MikHapomHi
YTOAM B TAKOMY KOHTEKCTi PO3IISIAAIOThCS SIK CUTYaTUBHI
IIOMOBJIEHOCTI, a He $IK YHiBepcasbHi mpasuia. [TomitTna-
HUI peaslisM HaZa€ 1[bOMY ITiIXOAY MOTY)XHe TeOpeTUUHe
OOGIPYHTYBaHHSI. BiH pO3mIsgae MisKHAPOAHY CIiIBHOTY
SIK TaKy, 1[0 XapaKTepU3yeThCSl aHapXi€lo, OCKIIbKM Bif-
CYTHilt BCeoCsSsKHUI CBITOBUI ypsiA, 10 3a6e3evuyBaB 61
BUKOHAHHSI €AMHOTO KOZEKCY MpaBu. Y IIbOMY cepeioBU-
1Ii IlepskaBy € TOJIOBHUMM aKTOPaMM, SIKi AiF0Th y BIACHUX
HalliOHAJIBHUX iHTepecax i MOCTiTHO GOPIOTHCS 3a BIAMY.
IMpukiIagoM Takoi TMOBEMiHKM € CUCTeMaTUYHe BUKOPU-
CTaHHS TIpaBa BeTo IMOCTiliHMMM uieHamu Pagy Besmnexkn
OOH pyis1 670KyBaHHSI pe30JIoliid, 10 CcylepevaThb ix-
HiM reomoyiTMUHMM iHTepecaM. Tak, Pocis 3abnoxkysana
17 pe3omroniii momo cupiicbkoro koHdumikry 3 2011 p., Mmo-
TUBYIOUM 11e 3aXMCTOM MPUHIMITY cyBepeHiTeTy (In Meet-
ing Following Russian..., 2023). IIpore, J. Trahan (2020)
TiIKpecaeHo, 10 Taki BEeTO € HeIpaBOMipHMMM Ta MOpY-
myoTh crarTio 24.2 Cratyty OOH, pobistun Pocito criBy-
YaCHMKOM MacOBMX 3/104MHiB y Cupii. 17151 TpUXUIbHUKIB
peasnizmy, MixkHapoJHe TIPaBO Ta MOPaJIbHi HOPMM € BTO-
PMHHUMMM i HE MOXYTb 3aCTOCOBYBATUCS 11032 MesKaMu
nmepkaBu. Takum umHoM, MITI a6o He Mae 3HaYeHHS, a60
CITY>)KUTDb iHCTPYMEHTOM JIJISI CUITbHUX HepsKaB AJIsT JOCST-
HeHHS CBOIiX Ilijielf, MacKyluy iXHi MparHeHHs OO0 rere-
Mouii. [TokasoBum € Bunamok BToprHeHHs CIIA B Ipax
2003 p., Konu BalmMHITOH, HEe OTPMMaBIIM CaHKIii Pagu
Bbesneku OOH, BUITpaBAOBYBaB BiiiCbKOBY aKIlil0 HEOOXi -
HICTIO 3aXMCTY ITPAB JIIOAWHY Ta 60POTHOY 3 TEPOPUZMOM
(Text of U.N. Resolution on Iraq..., 2002). OgHaK HayKOBIIi
A.]. Bellamy (2004) Ta K. Roth (2006) mpomeMoHCTpyBasu,
110 TyMaHiTapHe BUIIPaBAaHHS 6ysno0 mocTdakTym pario-
Hajli3alli€o reocTpaTerivyHux Ta eKOHOMIUHMX iHTepeciB,
OCKiJIbKY Ha MOMEHT BTOPTHEHHS B IpaKky He BimOyBasocs
MacOBMX BOMBCTB LIMBIIbHMX 0Ci6. AHAJIOTiYHO, JOKTPMHA
R2P mignaeTbcss KpUTULLL SIK IHCTPYMEHT 3axiIHUX Jep-
skaB Jyisl JieriTumariii BuOGipKoBMX iHTepBeHLiil. AHami3
A. Hehir (2013) cTocyBaBcst «I1OCTiliHOI HEMOCIiZOBHOCTI»
y 3actocyBaHHi R2P, konu BTpydanHs B JliBii 2011 p. KoH-
TpacTtye 3 6e3misbHicTIO momo Cupii, EMeHy un M’ THMM.
J. Morris (2013) po3BMHYB 1[I0 KPUTUKY, MTOKA3YyOUM SIK
cynepewinBe BTpy4yaHHs B JIiBii migipBano mait6yTHi 3a-
crocyBaHHsI R2P y Cupii, ctBopuBIiM eheKT «<XUTHOTO Ma-
stHukax. Jocmimkenns A. Orford (2011) migkpecinno, mo
R2P dyHkuionye ajis seritumanii 3axigHoi MiskHapOIHOI
B/, 06XOOSIUM TPaaMUIifiHi IPUHIUIN Mi>KHapOTHOTO
rpaBa Ta cyBepeHiTteTy. Kpim Toro, Bizctyn Big moaru no
Mi>KHapOJHOTO paBa, XapakTepHMUIi IJ1s1 CyBepPEeHiCTChKO1
TOBEJiHKM, MOXe MaTy DPyWHiBHI Hacaigku Ijs camoi
IlepskaBH, 1110 oro mpakTukye. Lle siBuile Bijome SIK 3BO-
POTHMIA epeKT aBTOPUTAPHUX MPAKTUK. [TocTKOMOH anbHi
TeopeTuku, IK-oT A. Césaire (1955), cTBepIKyBasu, 110

KOJIOHIaJIi3M MPUIIENNB aBTOPUTAPHI MPAKTUMKY BAOMa
Y KOJIOHi3aTOpiB. Y Cy4acHOMY KOHTEKCTi, BUGipKOBe ir-
HOPYBaHHSI MIKHAPOOHUX HOPM HAeMOKPATUYHUMU Jep-
>KaBaMM MOXKe MifipBaTy iXHi BjaCHi KOHCTUTYLiIHI 10-
PSLKM, OCKIJIBKYM 3HeBara /1o IpaBa Ha Mi>KHapo[Hili apeHi
MOXKe OyTM JIeTKO TepeHeceHa Ha BHYTPIIIHIO MOMiTHUKY.
TakMm 4MHOM, CyBepeHi3M — Ile He IMPOCTO aMopasibHa
MO3MUIlis, a iHIlla eTMYHA CUCTeMa, SIKa CTaBUTh iHTepecu
Hallii Buie. dyHmaMeHTa/lbHe I0pUAMYHE KOPiHHS iTeo-
JoriuHoro KOHQUIiKTY MiX yHiBepcasi3aMoMm i cyBepeHi3-
MoM 3akiazseHo B camomy United Nations Charter (1945).
3 omHoro 60ky, CTaTyT Bu3Hae GyHZaMeHTaJIbHi MpaBa
JIIOMVMHM Y CBOili TpeaMOyJIi Ta BU3HAUA€ 3a0X0UEHHS 10-
Baru 0 TIpaB JIIOOMHU OAHI€I0 3i CBOIX Iiyieit. 3 iHIIOrO
60Ky, CtaTTs 2(7) CTaTyTy KaTeTOPMYHO BCTAHOBJIIOE, 1[0
Opranizanist O6’eqHanux Haiiiit He Mae rpaBa BTPyJIaTUCS
B CIIPaBY, SIKi HaJIeXXaTh IO BHYTPILIHbOI IOPUCAMKILii lep-
kaB. LI BHYTPIlIHS CYyTIepevHiCTh € He IIOMWJIKOI), a CKO-
pillie MPOIYKTOM KOMITPOMICY, 11O JIEKUTh B OCHOBI BCi€ei
MiskHapomHOi cuctemMu. BoHa CTBOpIOE (QyHAAMEHTAb-
HY HEBM3HAUEHICTh, sIKa O3BOJISIE JepkaBaM BUOIPKOBO
06MpaTH, IKUi 3 IMUX IPUHLIUITB BOHU BiICTOIOBATUMYTh
y MeBHUII MOMEHT, 3aJIeKHO Bif iXHiX re0nmoMiTUYHUX iH-
TepeciB. CTpykTypHa am6iBaneHTHictb CraTyTy OOH €
MIPUYMHOIO TTOCTiMHMX MPABOBUX Ne6aTiB i CIYKUTD 0PU-
OUIHUM TIPUKPUTTSIM IS i€ OMOTiYHMX TTO3UIIiT.

@yHIaMeHTa/IbHi MiXKHapOAHO-TIPaBOBi akT! IeMOH-
CTPYIOTh MOTIMOIEHHST 03HAaYeHoro napagokcy. Universal
Declaration of Human Rights (1948) ocraTouHo 3akpinu-
Jla YHiBepCasiCTChKMII MiAXiZi, MPOTOJOCUBLIM PiBHICThb
yCix Jirofeii y TiIHOCTI Ta MpaBax He3aJeXXHO Bif iXHbOI
HalliOHA/IbHOI TPUHAIEKHOCTI UM TOJMITUYHOTO YCTPOIO
IepskaBu. Jlekmapallisi He MiCTU/Ia >KOOHUX 3acTepeskeHb
OO0 KyJIbTYPHMUX ab0 MOMITUYHMX OCOGIMBOCTEN Hep-
KaB, IO CTAJ0 OCHOBOIO [IsI MailGyTHIX aprymMeHTiB Ha
KOPUCTh YHiIBEPCaJbHOTO XapaKTepy mpas JoguHn. Inter-
national Covenant on Civil... (1966) i International Cove-
nant on Civil... (1966) TpanchopMyBanu 1ii AeKIapaTUBHi
MIPUHIUAIIY B IOPUIMYHO OOOB’SI3KOBI HOPMM, BOIHOYAC
3UIMIIMBIIY  HEBUPIllIEHOI0 Mpo6ieMy CIiBBigHOIIEH-
HSl YHiBepcaabHOCTI MpaB 3 JepskaBHMUM CyBepeHITeTOM.
[TapanenpbHO 3 MM PO3BUBAJACS TPOTUIEXKHA TeHAEH-
i 3MillHEHHSI CyBepeHiTeTHUX MPUHIMITIB. Resolution
Adopted by the General Assembly... (1965) KaTeropuaHo
3a060poHMIa Oyab-sIKe BTPYYaHHS Yy BHYTPIlIHI a60 30B-
HIilIHI CrpaBM [epiKaB, BKIIOYAIOUM BTPYYaHHS 3 TyMa-
HiTapHMx MOTMBiB. Declaration on Principles of Inter-
national... (1970) po3BuHyna 1eii MigxXil, BCTAHOBUBIIN
abComOTHY 3a60pPOHY Ha BTPYYAHHS JepskaB y CIIPaBU
onHa opHoi. Ii TOKyMeHTU CTBOPWUJIM TOTYXXHUIL MpPaBo-
BUI QYHOAMEHT [JIsSi CYBEPEHITETHOI MO3uIlii, IKuii Hie
nmoHuHi. HaBemeHa Hyskde mopiBHsibHaA Tabmuis 1 cuc-
TeMaTu3yBaja KJIOUOBi XapaKTepUCTUKY 060X MiAXO/iB Y
iXHIiX MposiBaxX yepes3 Mpu3My MPAKTUIHOTO 3aCTOCYBAHHS
Ta TEOPETUYHOTO OGIPYHTYBAHHSI.

Ta6namug 1. KnouyoBi XapakTepuCcTHUKM YHiBepcalisMy Ta CyBepeHisMy

Kpurepii VuiBepcanizm

CyBepeHism

dinocodcpki BUTOKU

KaHT, KOCMOMIONITUYHI ITpaBa

dykiznin, nepskaBoLeHTPUIHMIA MigXi

LleHTpanbHa LiHHICTh IHpuBin, MIOACTBO

LlepskaBa, HaIlis

MexaHi3M Mi>kHapOJHOTO

TOPSIIKY iHCTUTYLIIT

Koomnepatiis uepes yHiBepcaibHi IpaBuia Ta

Bananc cwt, chepu BILIMBY
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Tabnuiist 1. [IpomoBKeHHS

Kpurepii VHiBepcanizm

CyBepeHi3M

IOpuanyuHa nosuuis momo

BTPyYaHHS npas monuuu (R2P)

[lorycKae/BUIIPABLOBYE BTPYYaHHS AJISI 3aXUCTY

HepnoTopkaHHICTb CyBepeHiTeTy, HeBTPYYaHHS y
BHYTpILIHI cIpaBU

CraBjIeHHS 10
MiKHApPOIHOTO MpaBa

O60B’H3KOBa, dBTOHOMHa ITpaBOBa CuCTeMa

[HCTPYMEHT /JIs1 JOCSITHEHHST HAalliOHAJIbHUX
iHTepeciB, BUITpaBIaHHS BJIaau

Bubpawi keiic-crami Kocoso, JliBist

Cupis, pociiicbKa JOKTpMHA

Ikeperno: ckiameHo aBropamy Ha ocHOBi Universal Declaration of Human Rights (1948), Russia’s Military Doctrine (2000),

M. Hashem (2004), A. Nollkaemper (2011)

IMpencraBineHa y Tabmuii 1 cucremaTm3aliisi yHaou-
HIO€ (DyHIAMEHTaNbHYy HECYMICHICTh BOX MiJXOAiB Ha
KOHILIeTITYyaJTbHOMY PiBHi. SIKIII0 YHiBepcasi3M IPyHTYEThCS
Ha TpMMaTi iHAMBigyaabHMX TIpaB JIKOAVHU Ta HEO6Xis-
HOCTI iX 3aXMCTy HaBiTh BCymepey BOJIi JepskaB, TO CyBe-
peHi3M Bi[ICTOIO€ MPIOPUTET AepKaBHUX iHTepeciB Ta He-
MIOTOPKAHHICTh HAIiOHATBHOI opucaukiii. Lieit kKoHmikT
He € CyTO aKaJieMiuHMM — BiH 6e3mocepeqHbo BILIMBAE HA
MPaKTUKy MDKHApOTHOTO TpaBa Ta e(eKTUBHICTb MiX-
HapOIHMUX IHCTUTYIIil y BUPIlllEeHHI TyMaHiTapHUX KpPU3.
Lleit mapagoKC € MPUUNHOI0, YOMY Mi>KHapOIHA CITiIIbHOTA
MIOCTiIHO 3iLITOBXYEThCS 3 MUTaHHAM, u Mae OOH 1opu-
JIMYHE TTPaBO BTPYYATUCSI B CYBEPEHHI JIep>KaBy 3 r'yMaHi-
TapHOIO MeTOo. L5 miieMa Takox MOSICHIOE, YOMY MidKHa-
POIHI iHCTUTYIIii pU3UKYIOTH BTPATUTHU JIOBIPY, SIKIIIO BOHU
He 3MOXYTb IMOC/TiOBHO 3aCTOCOBYBAaT HOPMU, SIKi caMmi
K BCTaHOBMJIM. HacTymHi po3ginu mocsimkeHHs MpoaHa-
JIi3YIOTb, SIK 1]i TEOPETUYHI CYyIIepevYHOCTi IIPOSIB/ISIIOTHCS B
KOHKPETHUX JOKTPUHAX Ta MPAKTUYHUX BUIAKAX 3aCTO-
CYBaHHSI MiXKHapOAHOTO I'yMaHiTapHOTO ITpaBa.

EBosioniisi Ta KpM3M yHiBepCaaiCTChKOI JOKTPU-
HM R2P. VHiBepcamicTchbka mapagurma MiKHApOJHOTO
ryMaHiTapHOTO ITpaBa 3a3HaJia KapAMHaIbHOI TpaHchop-
Mariii, KyJpMiHaIlieo sxkoi crano GopMyBaHHS JOKTPU-
uu R2P. KoHnenryanbHi 3acagy 1iei JOKTpuHU Oyau 3a-
knageHni y 3BiTi The Responsibility to Protect... (2001) 3
MMUTaHb iHTEPBeHIIii Ta AepskaBHOro cyBepeHiTeTy R2P,
sIKMii pyHIaMEeHTabHO TIePeOCMUCIUB CITiBBiIHOIIEHHS
MiX CyBepeHiTeTOM i npaBaMu JitoauHu. Komicig 4iTko
chopmymoBaa, 1o CyBEpPEeHITeT He € MIMTOM JJIsST 3aXU-
CTy MacOBUX BOMBIIb, @ HaK/IaJa€ Ha Jep>kaBy MepBUH-
HY BiJTOBiZQJIbHICTh 3a 3axXMUCT BJIACHOTO HaCeJIeHHS
BiJl TeHOIMIY, BOEHHUX 3JIOUMHIB, €THIYHMX YMCTOK Ta
3710unHiB TpoTn mioasiHocTi (Genser, 2018). HopmaTus-
He 3akpiruieHHst R2P Bigbynocs y Resolution Adopted by
the General Assembly... (2005), 3okpema B maparpadax
138-139, gKi BCTAaHOBWIM TPUCTYIIEHEBY CTPYKTYDY Bif-
noBimanbHOCTi. LI pesomoris BcTaHOBWIA (QyHIAMEH-
TJIbHUI TIPUHIIUIT TPUCTYIIEHEeBOI BiJAMOBimaJbHOCTI 3a
3aXMCT HAceJeHHS Bil MacoBUX 3BipCTB. 3rigHO 3 UM
JIOKYMEHTOM, TMepBMHHA BiANOBiAaNbHICTh 3a IoOlepe-
IKeHHSI TeHOIMIY, BOEHHUX 3JIOUMHIB, eTHIYHMUX UMCTOK
Ta 3JIOUMHIB TIPOTU JIIOASHOCTI TMOK/IAJAEThCSI HA CaMy
Jlep>kaBy OO BJIACHOTO HaceJeHHS. Y BUITA[IKaX, KON
HallioHaJbHA BJAZia BUSIBJISIETHCS HECITPOMOXKHOIO a60
He6akaHOI BMKOHYBATH I1Ii 3000B’SI3aHHS, BiJITOBiga/Ib-
HICTh MepPexoAuTh OO0 MiKHAPOAHOI CIiTbHOTH, SIKa IO-
BMHHA 3aCTOCOBYBATM LIMPOKUIA CIIEKTP IMPEBEHTUBHUX
3ax0[iB — Bif, AUIIOMaTUYHOTO TUCKY OO r'yMaHiTapHOL
IOTIOMOTY Ta iHIIMX MUPHUX MeXaHi3MiB BIUIUBY. JJOKy-
MEHT TaKOX Ilepefdauae MOKIMBICTh KOJEKTUBHUX i
yepe3 Pany bBesnmexkm OOH, BkiIo4aouM BUKOPUCTAHHS

MPUMYCOBUX 3aX0fiB BimmosimHo mo I'maBu VII United Na-
tions Charte (1945), asie uiiie sIK oCTaHHi 3aci6 i BUKITIOU-
HO Ha OCHOBi KOHCEHCYCY MOCTiitHMX uneHiB Pagu Besme-
ku. Iopanbina iHCTUTYIIOHAMI3a1liss R2P Bigbynacst yepes
Resolution Adopted by the General Assembly... (2009),
sKa TMiATBepAWIa BiAJaHICTb MiKHapPOAHOI CIITBHOTU
uyuM npuHuunam. 'enepanbHuii cekperap OOH I. MyH y
CBOIJi IOMOBIfi JeTani3yBaB omepalliliHi acliekTu JOKTPU-
HU, MiJKPeCTionyn, mo R2P € «By3bKoIo, ajie 60K0o0»
KOHIIETIi€10, 1[0 3aCTOCOBYETHCS] BUKJIIOYHO IO UOTUPHOX
3a3HavueHnx 3m0uMHiB (Implementing the Responsibility
to Protect..., 2009). AHasi3 MpPakTUYHOTO 3aCTOCYBaHHS
nokTpuHu R2P nemoHcTpyioe dyHIaMeHTalbHY Mpobie-
MY CeJIeKTUMBHOCTI, 10 MigpuBae ii yHiBepcaiCTChKi Mpe-
TeHs3ii. Haii6inbi mokasoBuMu € Bumamok Jisii (2011 p.),
SIKMIT YHAOUHIOE ieonoriyny po36isKHOCTh MiX YHiBep-
CaTiCTCBKMM Ta CyBepeHITeTHMM IiaxomaMu. Security
Council Resolution 1973... (2011) crana nmepmmmM BUIIaI-
KOM CaHKI[iOHOBAHOT'O 3aCTOCYBaHHS BiliCbKOBOI CUJIM T[T,
erigoto R2P. Pesomioliis, mpuitHsaTa 10 roocamu «3a» mpu
5 yTpMMaHHSX, YIIOBHOBaXKWIA Jep>KaBU-UTeHU BXKUTU
BCiX HEOOXiTHUX 3aXOMiB AJISI 3aXMCTY UMBITBHUX OCIO Y
JIiBii, BUK/IIOUaouM oKkymaliiHi cuiau. IIpoTe, rnmoganbiia
iHTeprpeTalis Ta iMIIJIeMeHTaLis 1ji€i pe30oLii BUK/IN-
Kaja Cepiio3Hi CyNMepevyHOCTi IIOAO0 MeX 3aCTOCYBaHHS
R2P. S. KolmaSova (2016), cTBepaKyBana, 10 KOAIiLlis
Ha yosi 3 HATO mepeBummia MaHIaT pe3oJIolii, TpaH-
chopMyBaBIM ryMaHiTapHy MicCifo B oreparito 3i 3MiHU
pexxumy. IIpesupent Bpaswuiii D. Rousseff (2011) y cBoiit
npomoBi Ha A OOH 3asHaumnia, U0 3aXUCT UUBIIbHUX
ocib He MOXKe CIY>KUTY TIPUBOJOM IJISI 3MiHU PEXUMIB, a
BiATOBimANBHICTH 32 3aXMUCT He MOKe TpaHCHOPMYBaTUCS
Y BiATIOBimampHiCTh 3a pyiiHYBaHHS.

Cupiiicbka Kpu3a cTaja HaiOi/MbII SICKpaBUM IIPU-
KJIaJIOM HECIIPOMOYKHOCTI YHiBepcaaiCTChKOI MapagurMmu
MIOONIATM CYBepeHITeTHMII OIip. 3 MoYaTky KOHQIIKTY
y 2011 p. Pociiicbka ®enepauisi tTa Kuraiicbka Hapog-
Ha Pecry6iika 3a6mokyBanu 18 pesomioniii Pagyu Besme-
k1 OOH momo Cupii, BKIIOUA0YM CIIPOOY 3aCTOCYBAHHS
R2P (Brannigan, 2008). I[Toka30BuM € BeTO BiJ 22 TpaBHS
2014 p. Ha Referral of Syria to International... (2014) no
MiXXHapOIHOTO KPUMiHAJIBHOTO Cy[y, sIKa OTpMUMasa Iiji-
TpuMKy 13 3 15 uneniB Pagu Besmneku. lle memoHcTpa-
1list TOTO, SIK B TOCTIfHUX YIeHU MOXKYTh 3a6JIOKyBATU
Maii)ke KOHCEHCYCHe PillleHHSI MIDKHApOZHOI CIIbHOTU
11010 TIPUTSITHEHHS A0 BiAIIOBima/IbHOCTI 3a MacoBi 3J10-
YMHY, BUKOPUCTOBYIOUM CYBEPEHITETHMI MPUHIUIT IJIS
3aXMCTy TeOlNONITUYHUX iHTepeciB IOHAJ YHiBepcasbHi
HOpPMM MDDKHapOAHOTO KPMMiHa/JIbHOTO Ipasa. Y BiJIo-
Bimb Ha mapasisaiiito Pagy Besmexku, perioHanabHi op-
raHizamii movanu po3BMBATM BJIACHI MexaHi3MM peary-
BaHHS Ha MacoBi 3BipcTBa. AdpukaHcbkuii co3 (AC) y

Foreign Affairs, Vol. 36, No. 1




JImumpenxo et al.

Constitutive Act of the African Union (2000) 3akpinus
MPaBO BTPYYAHHS Y AePKaBY-WIEH Y CePii03HMX 0OCTaBM-
Hax, a caMe: BOEHHI 37I0YMHM, TeHOLML Ta 3JI0YMHU TIPOTU
JonstHOCTI. Lledt mpuHIMII 6YB MPAKTUYHO 3aCTOCOBAHMIA
nig yac kpusu B Kor-m’IByapi (2010-2011 pp.), konu AC
HafgaB migTpuMKy onepanii OOH 3 BiZHOBIEHHSI KOHCTU-
TyLiifHOTO TopsiAKy. E€Bpornericbkuii Coto3 (EC) y Shared
vision, common... (2016) mnigTBepAMB NPUXMIbHICTD
npuHuyunamMm R2P, 3asHaunim, mo €C migTpumyBaTuMe
BiATIOBiMAIbHICTh 32 3aXUCT i 3Mil[HEHHSI Mi>KHApOJTHOTO
TpaBa LoJ0 MolepeKeHHs MacOBMX 3BipCTB.

Arpecia Pociiicbkoi @enepartii (P®) npotu Ykpainu
3 2014 p. sBysie c060I0 MPUKIIAL, TOTO, SIK CYBEPEHiCTChKi
iHCTPYMEHTU CUCTEeMATUYHO OIOKYIOTb 3aCTOCYBaHHS
YHiBepCasiCTChbKMX HOPM MiKHApOJHOTO T'yMaHiTapHOIO
npasa. Ilicia aHekcii Kpumy Ta mouaTky KOHOMIKTY Ha
Honbaci 2014 p. PO 3acTocyBana mpaBo BeTO s GIOKY-
BaHHs BCix pesosoniit Pagu besnekn OOH, siki moriu 6
CAHKI[IOHYBaTM MIKHApOAHE BTPYUYaHHSI UM CTBOPUTHU
MeXaHi3MM TPUTITHEHHSI [0 BimmoBimanbHOCTI. 3 2014
o 2024 p. P® 3a6nokyBasia noHan 20 pesosoliit momo
BJIACHOI arpecii, BUKOPMCTOBYIOUM TOV CaMuii MexaHi3M,
1o i1 y Bunanky Cupii. [loBHOMaciTabHe BTOPTHEHHS 24
notoro 2022 p. CympoBOIKYBaIOCS MacOBUMM Ta CUCTe-
MaTUYHMMM nopyuieHHsiMu MI'TI: HaBMMUCHMMM aTakaMu
Ha IMBi/JIbHE HacejeHHs, 00CTpiaMu JlikapeHb Ta IIKiJI,
3aCTOCYBaHHSIM 3a60pOHeHOi 36poi B HaceleHUX IyHK-
tax (Situation of human rights..., 2022). TA OOH mpu-
iiasia Resolution Adopted by the Human Rights Coun-
cil... (2022), sika 3acyauna arpeciio 141 romocom mpotu 5
npu 35 yrpuManHHsx. Aggression Against Ukraine (2023)
nigTBepauia mopyueHHs: npuHuunis Cratyty OOH Tta
3aK/MKajga OO BimmkomyBaHHsST 36uTKiB. IIpore 11i peso-
moriii TA MaroTh /inille peKoMeHAaliliHuii xapakTep i He
CTBOPIOIOTH IOPUAMYHMX MeXaHi3MiB IpUMYycCy. YKpaiH-
CbKUIT KeliC yHAOUuHIE (yHIAMEHTaTbHy CTPYKTYpHY
BaJly YHiBepCaiCTChbKOI CHMCTEMM: KOJMU MOCTiHNUI WieH
Pagu Besmeku cam € arpecopom, yci mexaHizmu R2P Bu-
SIBJISIIOTHCS TIapaiizoBaHMMMU. Lle cTBOPIOE apafoKCcalbHy
CUTYyallilo, ie Jep>kaBa-MIOPYIIHMK BMKOPUCTOBYE BJIacHe
Miclle B cucTeMi KOMeKTMBHOI Ge3meku i 6IOKYBaHHSI

OyIb-SIKMX [Tiii TPOTY cebe, aTenoun 10 MPUHINITY CY-
BepeHiTeTy. YKpaiHCbKUII KeiiC MiJTBEPIKYye BUCHOBKU
JOCTiIKeHHSI TIPO Te, 10 6e3 pedopMyBaHHSI CTPYKTYPU
Panu Besrieky Ta 06MeXXeHHS ITpaBa BETO y BUIIaJKaX Ma-
COBMX 3BipCTB YHiBepCasiCTChka mapagurma 3ajJUaeTbCs
BPAa3JIMBOIO 10 CYBEPEHICTChKIX 37I0OBXUBAHb.

HenocnimoBHicTh 3acTocyBaHHS R2P mopogmia Hu3-
KY KOHIIeIITyaJbHUX aJbTepPHATMUB Y MeXKax caMoi yHiBep-
CasiCcTChKOI MapaJgurMu, 1o CBiJUUTh PO ii BHYTPIlIHIO
HEeOJHOPIIHICTh Ta eBOJIOLiiHNIT XapakTep. Y aucTonai
2011 p. Bpaswrist mpe3eHTyBasia KoHIerIlito Responsibil-
ity while Protecting (RWP) sk BimmoBinb Ha JiBiiicbKMit
mocsin. Letter dated 9 November... (2011) BcTaHOBIIIOE
IOJaTKOBI KpUTepii IJIsT 3aCTOCYBAHHS ITPUMYCOBUX 3a-
XOAiB: BUYEpPIaHHSI MUPHUX 3aco6iB, MPOMOPIiiiHiCTh
BUKOPUCTAHHS CUJIM, OOMEKEHICTb B Uaci, CyBOpe JOTpu-
MaHHSI MaHJATa Ta peryisipHa 3BiTHicCTH mepen Pamoro
besnexku. RWP He Binkugae R2P, a mparHe ii BiiTioBiganb-
HOTO 3aCTOCYBaHHSI, BBOASYM JOHATKOBI 3aImo6GisKHUKU
npotu 3n0BxkuBaHb. M.E. O’Connell (2010) migxpec-
JIEHO, 1[0 CIIPaBKHiil 3aXMCT IpaB JIIOAUHU MOKIUBUIA
JIMIIe Yyepe3 CyBOpe JNOTPUMaHHS 3a60pOHU Ha BUKOPU-
CTaHHS CUIM, 3aKpiruieHoi y crarti 2(4) United Nations
Charter (1945). EBomtonist appukaHcbkoi mo3uilii momo
rYMaHITapHOTO BTPyYaHHS IeMOHCTPYE CKIAIHUIA MPO-
1ec agamnTailii yHiBepcaJiCTChbKMX HOPM IO perioHajb-
HuX peaniit. Opranisanis abpukaHcbkoi egHocTi (OAE)
TPagMIiifHO MOTPUMYBAIaCs MPUHLIUITY HEBTPYYaHHS,
3akpirieroro y Charter of the Organization of African
Unity (1963). OgHak reHouup y Pyaunai (1994 p.) Ta inmni
adpuKaHChbKi KPU3Y 3MYCUIU MIEPETITHYTH ITI0 TTO3UIIII0.
Tpanchopmaiiis OAE B Adpukancbkuii coros (2001 p.)
o3HaMeHyBaJsia QyHAaMEHTalbHUIA 3CYB BiJl <HEBTPyYaH-
HsI» M0 «He-6aitmykocti». Crartsa 4(h) Constitutive Act
of the African... (2000) BcTaHOB/IIOE MPaBO BTPYYAHHS
He JMIlle y BUIIAJIKaX MAacCOBUX 3BipCTB, ajie ¥ mpu cep-
JO03HUX 3arpo3ax 3aKOHHOMY TMopsnaky. Lleit migxim e
YHiKaJbHUM CMHTE30M YHiBepCaaiCTChbKUX Ta PETrioHalb-
HUX NpUHIMTIB. HaBegeHa Huskue Tabauis 2 cucrema-
TU3Y€ eBOJIOLI0 YHiBepCaTiCTChbKMX KOHIIEMIIilt Ta iXHi
MpaKTUYHI HACTiAKU.

Ta6amug 2. Big Tpaauiiiinux miaxonis JOKTPUH 'YMaHiTApHOIO BTPYYAHHS A0 CYYaCHMX YHiIBePCaTiCTChKUX KOHIIIIiM

HopmaTusHa . . .
JoxkTpuHa oCHOBA KirouoBi npuHOmMnmm IIpaKkTUYHi TpUKIaIN OCHOBHi KPUTUKU
T'ymanitTapHa Mixnaponpe OpHocTOpOHHI Aji Kocoso (1999 p.), CxigHnii Hmp.MB TIPUHLMILY.
- - 3BMYAEBE MPABO, CYBEpEHITeTY, BiICYyTHICTh
iHTepBeHIIist IIep>KaB JIJIs1 3aXUCTY Tumop . )
(Tpammuifina) IOKTPUHA TDaB MOMIHI (1999 p.) caukiiii OOH, Bu6ipKOBicTh
paauL, HeobXiqHOCTi p a P 3aCTOCYBaHHSI
Pe3somromist TA TpucrtyneHesa L. CeJleKTMBHICTb
. RZP . OOH 60/1 (2005), BiMOBiganbHICTh: Jlisis (2,011 P.), 3aCTOCYBaHHSI, PO3MMBAHHS
(BipnosiganpHicTh i1 63/308 - - Kor-g’IByap - -
3axMIaTH) pe3omorist 63/ JepskaBa-perioH-cBiToBa (2010-2011 pp.) MaHJIaTiB, reonoiTMIHa
(2009) CITiIIbHOTA IHCTpyMeHTasti3alis
RWP KonuenryanbHa 'Ho'u?_ITKOO;:) Bal{[;:i?:m(w TeopeTuyHa KOHIIEIIIIist Haﬂggfgs ?ﬁwﬁﬁgggg?ﬁulﬂ,
(BigmoBimanpHicTb mig | 3ammcka bpaswrii  HpOTIOpLY ? 6e3 MPaKTUYHUX Lt -
3BiTHiCTb, 0OMEXEHICTh - LUIBUAKUX il Y KpUTUIHUX
yac 3aXnCTy) A/66/551-S/2011/701 R TIpeleeHTiB .
y vaci CUTYaLlisIX
Akanmemiuna A6comoTHa 3a60poHa [MigTpuMka .
Responsibility for | mokTpuHa, 6a3y€eTbCsi |  BUKOPUCTAHHS CUJIA, IUTIOMATUYHOTO FE:SH;KBT;&C;&S;E&??K;@
Peace Ha cTaTTi 2(4) MPiOpUTET MUPHUX Bpery/II0BaHHS CUPiliCbKOL 1a CI/I]]-;H?CYI‘]: Tepen a1 0‘{I/II-IIJ3.MVI’
Cratyty OOH 3acobiB KpU3su
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Tabnuniist 2. [IpomOBKEHHS

JoxTpuHa Hogléa::::na KirouoBi npuHImnm IIpakTNYHi IpUKIaAgU OCHOBHi KPUTHUKM
Crarrs 4(h) PerioHanbHe npaBo Iapdyp (2003-gorenep), O6MmeskeHi pecypcy,
AdpukaHcbka «He- Koueruryrusroro | BTPYYAHHS DY MacOBMX LlenTpanpHoadpyKaHChKa | 3aJ€XKHICTb BiJl 30BHILIHbOI
6aiioysKicTb» aKT :é,T(ZOOI) 3BipcTBax Ta 3arpo3ax Pecmry6tika MiATPUMKMY, TIOTITUYHA
v cTabinbHOCTI (2013-2014 pp.) yIepemKeHiCTh

Ikepesno: ckiageHo aBTopamyu Ha ocHOBi Resolution 1264. The India-Pakistan Question (1957), Security Council
Resolution 1244... (1999), Constitutive Act of the African Union (2000), The Responsibility to Protect... (2001), 2005 World
Summit Outcome (2005), Resolution 1769 (2007)/Adopted by the Security Council... (2007), Resolution Adopted by the
General Assembly... (2009), Security Council Resolution 1973... (2011), Resolution 1975 (2011)/Adopted by the Security

Council... (2011)

Tabnuus 2 MpogeMOHCTpyBaja, 10 YHiBepcasicTchKa
rnapagurMa MiKHApOJHOTO TI'yMaHiTapHOTO IpaBa He €
MOHOJIITHOIO KOHCTPYKIII€IO, a SIBJISIE COO0K0 NUHAMIUHY
CUCTEMY KOHKYPYIOUMX Ta B3a€EMOJOTIOBHIOIOUMX KOHIIEII-
uiii. EBoMIONISI Bif TpaguiliiiHOI rymaHiTapHO1 iHTepBeHIIii
mo R2P, a gani mo anbrepHaTMBHUX TigxoniB Tuiry RWP Ta
adpukaHchkoi «non-indifference», Bimo6paskae MOCTiiiHY
Hampyry MiX YHiBepCaJliCTCbKMMM ieajiamMu Ta TeOrlloli-
TUYHUMU peanisimu. Lleit mpolecc miaTBepmKy€e Te3y Mpo
Te, IO ile0/IoriyHa KOHKYPeHIlis B Mi>KHapOJZHOMY IpaBi
He 06MeXKy€eThCST TPOTUCTOSTHHSM «3axif-CXifi», a BRIIIOUae
CKJIaHI BHYTpillIHI IMCKycii BcepenuHi caMmux mapajurm,
10 POOUTH CyyacHe MiXKHapOJIHe ryMaHiTapHe IpaBo ape-
HOIO /)11 6araToBMMipHOTO i1€0JIOTiYHOTO TUTIOpasTi3My.

IHCcTUTYILiHI MexaHi3Mu 00X0Ay YHiBepcaaIbHUX
3060B’13aHb. Jlep)kaBHUIT CyBepeHiTeT TPaauliifHO BU-
3HAYAETHCS SIK BUK/IIOUHA Ta aGCOMIOTHA BIaja AepskaByu
HaJl, CBOEI0 TEPUTOPI€I0 Ta HaceJeHHSIM. BiH € 1eHTpasb-
HUM eJIeMeHTOM CyBepeHiCTChKOi ieosiorii, 1o BUCTYIIae
MPOTY OY[b-SIKOTO 30BHIIIHBOTO BTPYYaHHSI y BHYTPilll-
Hi CIIpaBM, BKJIIOUAIOUM HABiTh NMUTAHHS 3aXMUCTy TpaB
moguiuu. Ls igeosoris 3Haiflia CBOE BimoOpaskeHHs B
HaBasKIMBIMINMX MikHapomHUX AokyMmeHTax. United Na-
tions Charter (1945), 1110 € OCHOBOIIOJIOXHUM MPaBOBUM
aKTOM [Isl MisKHApOJHOI CITiIBHOTY, MIiCTUTb y CObi, SIK
BUILIE 3a3HAYEHO, CYTIEPEWIMBI MPUHIUTIN. LIsT BHYTPillIHS
KOHKYPEeHIIisl MiX JBOMa ifeosyorisiMmu, yHiBepcaliizsMmoM
Ta CyBe€pPEeHi3MOM, CTBOPIOE TTPABOBY OCHOBY [IJISI OUCKY-
Cciii Ta KOHQIIKTIB, SIKi TPOSIBJISIIOTHCS Yepe3 KOHKPEeTHi
iHCTUTYLIi/iHI MexaHi3MM. 3acTepeXXeHHSI € JieraJIbHUM
Ta MIMPOKO MOIIMPEHUM iHCTPYMEHTOM Y Mi’XKHapOJHO-
MYy IpaBi, 110 AO3BOJISIE AEPXKaBi CTaTu CTOPOHOIO Oara-
TOCTOPOHHBOTO JTIOTOBOPY, OLHOUACHO BUKIIIOUAOUM ab0
3MiHIOIOUM TTPaBOBUIT e(eKT OKpeMMX 1Oro TMONIOKEeHb Y
CBOEMY 3acTocyBaHHi. BigmoBigHo mo Vienna Convention
on the Law... (1969), 3acTepe>keHHST HE MOXYTb OyTU He-
CyMiCHMMM 3 06’€KTOM i METOI0 I[bOTO JOTOBOPY. OMHAK,
BUKOPUCTAHHS IIbOTO iHCTPYMEHTY TOTYKHUMU AEepsKa-
BaMM IepeTBOPIOE YHiBepcajbHe MPaBO Ha pPO3pi3HeHi,
inguBimyanizoBaHi 3060B’s13aHHs. Taka ITpakTUKa, HaBe-
JleHa HYpK4e, TiApUBaE 1iTicHiCTh Ta yHibikoBaHicTh MITI,
OCKiJTbKM CTBOPIOE MO3aiyHy CUCTEMY, Jie Pi3Hi JepskaBu
MOB’sI3aHi Pi3HMMM HOPMaMM, IO MPU3BOAUTD 0 HEBU-
3HAYEHOCTi Ta Mowiabioe epeKTUBHICTh TPAaBOBOTO pe-
skumy. Lleit opuaANMYHUI IHCTPYMEHT € MPUBAGIUBUM [iJIsI
CYBEPEHICTChKUX JIepskaB, OCKIIbKY BiH T03BOJISIE iM (op-
MaJIbHO J€MOHCTPYBATU MPUXUIBHICTD IO Mi>KHAPOZHOTO
npaBa, GaKTUYHO YHUKAIOUM HeOasKaHUX a60 OOTSKIMBUX

3060B’s13aHb. Lle CTBOPIOE NapagoKCcalbHy CUTYAIlil0, KON
JIep>kaBa MOXXe 6yTy CTOPOHOI0 JKeHeBChKUX KOHBEHIIiA,
ajie BOIHOYAaC 06MEXKYBaTH iX 3aCTOCYBaHHS, BUXOISUM 31
CBOiX HalliOHAJIbHUX iHTEpeCiB.

Amnami3 3acTepeskeHb, 3pO6GIEHUX KIOUOBUMM MisK-
HapOAHMMU TPaBLSIMM, T€MOHCTDYE, SIK 1eii MeXaHi3M
CUCTEMHO BUKOPUCTOBYETHCS [IJIST YTBEP/IKEHHSI CyBEPEHi-
TeTy Ha MIKOIY YHiBepcamicTCbKMM HOpMaM. PagssHChbKMit
Coi103, a misHie it PO, 3po6uin HU3KY 3acTepeskeHb 10
Convention (IV) relative to the Protection... (1949). Haii-
6impIn 3HauyIIi crocyBamucs crateit 10 i 11 YerBepToi
JKeHeBCbhKOi KOHBEHIIii (IIOA0 3aXMUCTY IMBIIbBHOTO Hace-
neHHs) Ta craTTi 85 TpeThoi JKeHeBCbKOi KOHBeHIIii (TTpo
TTOBOJI>KEHHS 3 BiliCbKOBOTIOJIOHEHMMM). 3aCTepeKeHHS 0
crareii 10/11 He TO3BOJSIM HEMTPATBHUM JepkaBaM abo
ryMaHiTapHMM OpraHisaiisiMm BUKOHyBaTu (yHKIii dep-
>KaB-TIOKPOBUTENBLOK 6€3 3roay ypsioy KpaiHu, Mo yTPpu-
Mye oci6. Lle miAmopsSAKOBYBAIO ryMaHiTapHi MexaHi3Mu
TTOJIITUYHIN BOJi OfHiel 3i cTOpiH KOHQUIIKTY, IO MPSIMO
CYIlepeunTh YHiBepCaJiCTCbKOMY iMITepaTUBY 3axXUCTy
UMBITbHUX. 3aCTEPEXEHHS IO CTATTi 85 JO3BOJSIIO HE IMO-
mypoBaTu 3axucT KoHBeHIIii Ha BiliCbKOBOIIOJIOHEHUX,
3aCyKeHMX 3a BHYTPILTHIM 3aKOHOJABCTBOM KpaiHu, 10
ix yrpumye, BinmoBigHo mo mpuHUMITB HiopHO6Ep3bKO-
ro npouecy. CronyueHi llItaT Takok BUKOPUCTOBYBAINU
3aCTepeXeHHs AJist 36epekeHHsT rHyJYKocTi. Hampuknaz, y
cBOilt gexnapatii uono YerBeproi )KeHeBCbKOi KOHBEH-
11ii, IO CTOCY€ETHCS 3aXUCTy UUBIIbHOTO HaceneHHs, CIIA
3ape3epByBa/M MPABO 3aCTOCOBYBATU CMEpPTHY Kapy Bifl-
IMOBiTHO JIO TOJIOKEHD CTATTi 68, He3aJIEeXKHO Bif TOrO, U
repenbavyae CMEPTHY Kapy 3aKOHOJABCTBO OKYIIOBaHOL
TepUTOpii HAa MOMEHT IToYaTKy okymnaiiii. Ile 3acTepeskeH-
HsI, X04 i 06MeskeHe, IeMOHCTPYE MparHeHHs iepskaBy 30e-
perTtyu neBHUII piBeHb CyBepeHHOI I0PUCAUKIII, SKUIT Mir
6u 6yTM 06MEeXeHMI yHiBepcaabHMMMU HOpMamu. dpaH-
1ist mpuemHanacs mo JomaTkoBoro rporokony I 2001 p. 3
HM3KOIO0 eKIapalliil Ta 3acTepeskeHb, SIKi MaloTh 3HAUHMIL
BIUIMB Ha 10T0 3aCTOCYBaHHSI. 30Kpema, PpaHlIlist 3pobmia
3asBY, 1110 MTOJIOKeHHS [IpOTOKOITY He MepelIKoIKaloTh iil
y 3milicHeHHi HeBiZ'€eMHOTO MpaBa Ha caMOOOOPOHY Bif-
noBigHO 1o cratti 51 Cratyty OOH (France, accession to
Protocol..., n.d.). Kpim Toro, ®paHiiist BKasasa, o TepMiH
«306poiiHi KoH}iKTY» B [IPOTOKOJII HE BKIIIOYAE 3BUYATi-
Hi 3JIOUMHM, BKJIIOYAIOUYM TEPOPUCTUYHI akTu. Take Ty-
MaueHHsI J03BOJIsIE€ AepykaBi 36epiraTu MeBHMUI CTYIiHb
THYYKOCTi y 3aCTOCYBaHHi ITPOTOKOJTY O KOHKPETHUX CU-
Tyalliif, IO € Ile OMHUM MPUKIAZ0OM OCIa0IeHHS YHiBEP-
caJIbHOI HOpMM [l BpaxyBaHHSI Hal[iOHAJbHUX iHTepeciB.
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TI'ymanimapHe npaeso sk npocmip KOHKYpeHyii 2106arvHux ideonoziil...

Li mpukiamy iMOCTPYIOTH, SIK JETiTUMHMI iHCTPYMEHT,
3aCTepPEXXEHHS, € MTOTY;KHMM MeXaHi3MOM [IJIsT TocIabieH-
HS yHiBepcamicTcbkux Bumor MITI, nepeTBopiooun €nu-
HMIi TPaBOBUI MPOCTip Ha PO3Pi3HEHi 3060B’sI3aHHSI.

V cuTyalisix, Kojiv KOHCEHCYC MIOA0 MPUITHSATTS JKOP-
CTKUX, IOPUANYHO 060B’I3KOBUX IOTOBOPiB HEMOXKITUBUIA,
Jlep>kKaBy 4acTO BOAIOTHCS 0 iHIIOTO iHCTUTYIIiHHOTO Me-
XaHi3My — HeOOOB I3KOBUX TMOMITUYHMX AeKaapaniii. Taki
IeKapaiiii, ik, Haripukiaaz, [TomiTuyHa gekiaparlisi om0
BMOYX0BOi 306p0i B HaceIeHNX paiioHax, 1o Oy/a MPUitHS-
Ta'y 2022 p., He CTBOPIOIOTh HOBUX IOPUANYHUX 3000B’sI-
3aHb (Implementing the political declaration..., 2023).
HaTomicTb BOHM MiCTSTh JOOPOBIiIbHI MOIITUYHI 3060B’s1-
3aHHS JJIS AepkaB PO3POOISIT HAIiOHATbHY TOMITUKY i
MPaKTUKY, 1106 06MexkyBaT abo yTpuMyBaTuUCs Bif BU-
KOpUCTaHHS BUOYX0BOi 306poi y HaceneHUX paitoHax, KOau
1le MOXe 3aBJIaTy MIKOAM IMBIIbHUM ocobam. Lleit mexa-
Hi3M Mae€ MofBiliHy IpUpoay. 3 OMHOTO 6OKY, BiH € mpar-
MaTMYHMM KPOKOM, 1[0 AO3BOJISIE TPOCYBATY TyMaHiTapHi
Ui Ta MOKpallyBaTM MpakTU4yHe BIIpoBajkeHHs MITI

HaBiTh 3@ BiJCYTHOCTi 3rOM HA KOPCTKi MTPAaBOBi HOPMMU.
3 iHIoro 60Ky, 3aCTOCYBaHHS «M SIKOTO TTPaBa» Y3aKOHIOE
BiAMOBY IepskaB Bif OpuAMYHOI BiAmoBimanbHOCTI. Lle
CTBOPIOE BUAMMICTh IIPOrPeCy Ta MPUXMUIbHOCTI 10 ryma-
HiTapHUX MPUHIIUITIB, BOZHOUAC 3a/IUIIAI0UM CyBEpEHicT-
CbKUM JiepykaBaM TIPOCTIp [JiS MaHeBpPYy Ta YHUKHEHHS
IOPUIMYHMX HACTIIKIB 3a ropyiieHHs. Takuit KoMIpomic
€ 11le OJHUM ITPOSIBOM KOHKYPEHIIii, Ae TToMiTUYHI iHTepe-
C1 i CyBepeHiCTChKi 3acTepeskeHHS 0OMEKYIOTh TTOBHMUIA
PO3BUTOK YHiBEPCATICTCHKIX HOPM.

Awnanis gisnpHocTi Acouianii gepkaB ACEAH sik pe-
rioHanbHOI OpraHisalii JeMOHCTPYIOE CKIaLHY CUCTEMY
CyBepeHi3My, IO MPOSIBJISETbCS Yepe3 MPUHIUIINA He-
BTPYYaHHSI Y BHYTDIillIHi CIIpaBy Ta KOHCEHCYCHOTO TMpu-
MHSTTS pimeHb. i mpuaiunm, 3akpimuieHi 8 The ASEAN
Charter (2015), CTBOPIOIOTh CTPYKTYPHi MePeUIKOAM IJIst
e(eKTUMBHOTO 3aCTOCYBaHHSI MDKHapOLHOTO TymaHiTap-
HOTO TIpaBa B perioHi. IHCTUTYIiliHI MexaHi3MU cyBepe-
Hi3my B pamkax ACEAH mpencraB/ieHO B CHCTeMaTUYHI
HacTymHii Tabauii 3.

Ta6amug 3. [HCTUTYLIiTHI MexaHi3MM CyBepeHi3My B MixkHapoJHOMY r'yMaHiTapHOMY IpaBi (Ha mpukiaani ACEAH)

MexaHizm IIpaBoBa ocHOBa O6OMesKyBaIbHi eleMeHTH Bnius Ha MITI
[MpyHIMI Craryt ACEAH 2008 p. 3a6opoHa KPUTHUKY BHYTPIIIHBOI BroxyBaHHS pearyBaHHsI
HeBTPY4YaHHS MOMITUKNA Ha nopymeHHs MITI
O6MeskeHHST TPUPOSHUMU . i
AADMER Vroga 2005 p. KaracTpodamt BukimroueHHsT KOHQUIIKTHUX CUTYaITiii
AICHR CrBopeno 2009 p. BincyTHICTD CTiuMx TOBHOBa)KEHb HeMO}m?{BlCT].’ TIPUTATHEHH
IO BiATIOBifambHOCTI
AHA Centre @yHkiionye 3 2011 p. AisnbHicTs ngl:;)s;B;anpomeHHHM O6MmeskeHa eeKTUBHICTD Y KpU3ax

IMpumitka: AADMER - ASEAN Agreement on Disaster Management and Emergency Response; AICHR - ASEAN
Intergovernmental Commission on Human Rights; AHA Centre — ASEAN Coordinating Centre for Humanitarian Assistance
on disaster management

II>xepeno: cknageHo apropamu Ha ocHoBi The ASEAN Charter (2015), ASEAN Agreement on Disaster... (2005) Ta Terms of

reference of ASEAN... (2009), T.S. Marah, (2025), Myanmar: No justice... (2022), Security Council Demands (2022)

Tab6nuiis 3 mokasaja CMCTeMHMI XapakTep 0OMesKeHb,
0 HaK/IaJalThCs CYBEPEHICTChKOK IMapajgurmMor Ha
¢dyHkIioHyBaHHS ryMmaHiTapHux MexaHismiB ACEAH. Ko-
>KeH 3 IepeiyeHuX iHCTPYMEeHTIB, He3Ba)kalouy Ha CBOIO
dbopmanbHy BiAMOBIAHICTE MiKHAPOOHMM CTaHAAPTaM,
MICTUTD CTPYKTYPHI eieMeHTH, 110 GaKTUUHO YHEMOXKIN-
BJTIOIOTb e(DeKTMBHE BTPYUYAHHS Y BUITAIKaX IPy6UX MOpy-
IIeHb Mi’)KHapOJHOTrO ryMaHiTapHoro rnpasa. [loka3oBuUM
€ Toit (pakT, 0 BCi MexaHi3Mu MoOymOBaHi Ha MIPUHIUITI
IO06POBITIBHOCTI Ta 3TOAM MepskaBli-ujieHa, o0 Po6UTh ixX
Manoe@eKTUBHUMM caMe B TUX CUTYallisX, KOJIM TyMaHi-
TapHe BTPyYaHHs Haii6inbi1 HeobxigHe. CyBepeHi3M y Ty-
MaHiTapHOMY IIpaBi MPOSBISIETHCS He JIMIIe Yyepes Mpsve
3arepeuyeHHs yHiBepcalbHUX HOPM, aJie ii yepes3 CTBOpEeH-
HSI aJIbTePHATUBHUX iHTEPIPETATUBHUX MeXaHi3MiB. [H-
CTUTYLi}iHa apXiTeKTypa CyBepeHi3My B r'yMaHiTapHOMY
MpaBi BKIIOUAE AeKiJibKa KIYOBUX ejleMeHTiB. [To-mep-
111e, Ie CTBOPEHHSI perioHaJbHUX IMPABOBUX iHCTPYMEHTIB,
sKi (opMaJbHO BiAIOBiZalOTh MiKHAPOTHMM CTaHIap-
Tam, ajie MiCTSITb 3Ha4yHi 3acTepeskeHHS 1010 AePsKaBHO-
ro cyBepeHiTeTy. ASEAN Agreement on Disaster... (2005),
IeMOHCTPYE 1110 TeHeHIil0, 00MesKyI0ul CBOIO JIi0 JMIIe
MPUPOIHUMM KaTacTpodaMy Ta BUKITIOUAOUM KOHITIK-
TH, 110 CTAJIO OYEBUAHMM IIif yac Kpm3u poxiHmka 2016-
2017 pp., Konu mompu TepeminieHHs roHang 700 Tuc.
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mioneit, AADMER He morna 6yTy 3aCTOCOBaHa uepes Kia-
cudikario cuTtyalii SIK BHYTPIIIHBOTO KOHQUIIKTY, a He
npupopHoi katacrpodu (Myanmar: No justice..., 2022).
[To-mpyre, cyBepeHi3M MPOSIBJSIETbCSI Uepe3 CTBOPeH-
HSl He[i€BUX HAISIIOBUX MeXaHi3MiB. MixypsimoBa Ko-
micis ACEAH 3 mpaB monnau (AICHR) 6yna cTBopeHa y
2009 p. 6e3 peaJibHUX TOBHOBAXKEHb JISI PO3CITiAyBaHHS
TOpYyIlleHb ab0 MPUTITHEHHS AepskaB [0 BiIIOBiIalbHO-
cti (Terms of reference of ASEAN..., 2009), 110 3acBigunB
reHouyy, poxingxka 2017-2018 pp., Konu monpu BUCHO-
Bk OOH npo reHoiuj Ta repemiiieHHs 1,2 MJIH JI0fei,
AICHR 306epiraia moBHe MOBYAHHS, a IiCJis BificbhKOBOTO
repeBopoTy B M’stHMmi y sitoTomy 2021 p. Komicist He mpoBe-
J1a 5KOJHOTO KOJIEKTVMBHOTO 3aCiJaHHS UM 3as1BY TIOTIPU T -
cstui 3arm6mmx (Security Council Demands..., 2022). IleHTp
KoopauHalii rymaHitapHoi fonomoru ACEAH (AHA Cen-
tre), crBopenuii y 2011 p., TaKoX IeMOHCTPY€E 0OMesKeH it
XapakTep perioHaJbHOTO TyMaHITapHOTO pearyBaHHS.
Xoua 1eHTp e(heKTMBHO KOOPAMHYE BiIMIOBiAb Ha TPUPO.I-
Hi KaTactpodu, it0oT0 MaHAAT He TMOIMIMPIOETHCS HA KOH-
dmixT-noB’s13aHi KpM3M 6e3 MPSIMOTO 3ampoIleHHS Bif-
MOBigHOI JepskaBy, 110 IPOJEMOHCTPYBaB LMKIOH Mova
B M’ssami y 2023 p., KOIK BilfiChKOBA XYHTa MTPU3YTIMHWIA
JIO3BOJIM Ha TOi3[IKM TyMaHiTapHUX MpaliBHUKIB HA TPU
TVKHI THCAS UMKIOHY, GaKTUYHO GJIOKYIOUM TOMOMOTY
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1,6 mnH nocrpaxpanux (Regan, 2023). Kpusu B perioni
MMiBgenHo-CxigHoi A3ii sICKpaBO iMIOCTPYIOTH IPAKTUY-
Hi HaCIiAKM CyBepeHi3My B ryMaHiTapHOMy npasi. Kpu-
3a poxiHaxka B M’sHMapi cTasa MOKa3oBUM IMPUKIALOM
TOTO, SIK TIPUHIMIT HEBTPYUYAHHSI MOKe 6I0KyBaTu edex-
TUBHEe TyMaHiTapHe pearyBaHHsI, 30kpema camit ACEAH
y nucronazi 2017 p. B MaHiji NMpoeMOHCTPYBaB iHCTU-
TYyIli/iHe MOBUYAHHS, KoM 26-cTopiHkoBa 3asiBa ['010BU
MicTuia auile OfHY 3TafKy IPO POXiHIXa SK CTilKiCTb
0 KaracTpod, YHMKAIOUM HaBiTh BMKOPUCTAHHS CJIOBA
«pOXiHIKa» Ta KIacuiKyluu TeHOUuA SIK TyMaHiTapHy
JOTIOMOTY, TOAi K M’sHMa 6e3rmocepeHbO TMOCUIAIACs
Ha CratyT ACEAH s 6710KyBaHHS 6YIb-SIKOi KPUTUKA 3
60Ky cycigHix nep>kas (Molthof, 2012). AHasni3 perioHanb-
HUX MOJIeNieil CyBepeHi3My JeMOHCTPYE, 110 CyyacHe Mik-
HapojHe TyMaHiTapHe MPaBO CTUKAETHCS 3 CUCTEMHUMU
BUK/IMKAMMU, SIKi BUXOMSITh /KO 3a MeXi OKpeMUX I10-
pYIIeHb UM MONMITUUHUX Kpr3u. CyBepeHiCcTChKa i1eosorist
He TPOCTO MPOTUCTOITh YHiBEpCaNiCTCbKMM HOpPMaM, a
CTBOPIOE a/lIbTEPHATUBHY IHCTUTYIi/iHYy apXiTeKTypy, L0
dbopMasnbHO BU3HA€ MiKHApOOHiI cTaHAapTH, ajie Qak-
TUYHO IX HeliTpanizye. MexaHi3MM 3acTepexkeHb, «M SIKe
MpaBo» Ta perioHasbHa opraHisauis ACEAH yTBopiooTh
CKJIaIHy CHCTEeMY 00X0y YHiBepCcaabHUX 30608 13aHb, 1110
CTaBUTh IIiJi CYMHIB camMy MOJIUBICTb CTBOPEHHS [iiiic-
HO e(eKTMBHOIO II06aJIbHOTO I'YMaHITaApPHOTO PEXUMY B
yMOBax 36epekeHHSs TPaguLifiHUX YsIBJI€Hb PO abCOMIOT-
HUI Jep>kaBHUIA CyBepeHiTeT.

OGroBopeHHs

IIpoBeneHe OOCTIIKEeHHSI BUSIBUIO CKIAOHY IOUHAMIKY
B3aeMOJii MiX yHiBepcalicTCbKMMM Ta CyBePEeHi3MCbKU-
MM TeHJEeHLiSIMI B CyyaCHOMY r'yMaHiTapHOMY TIpaBi, 110
MiATBEPAKY€E aKTyalbHiCTh IPOGIEMU i€0NOTiUHOT KOH-
KypeHIiii B I7106aIbHOMY ITPaBOBOMY ITpoCTOpi. Pe3yibTa-
TU aHaTi3y TEMOHCTPYIOTh, IO T'yMaHiTapHe MpaBo QyHK-
IiOHY€ He SIK HeMTpa/ibHa TeXHiUHA CUCTEMaA, a SIK apeHa
60poTHOM Pi3HMX KOHIIEINIIili CyBepeHiTeTy, YHiBepcasb-
HOCTi Ta KylbTypHOI crieundiku. OTpumaHi pe3yabTaTu
KOpemoloThesl 3 BUucHOBKaMM R.O. Zaporozhchenko (2023)
Mpo MomiTUYHI popmMm opranizaiii MpocTopy B KOHTEKCTi
rinob6amisaiiiinux mporuecis. IIpoaHanizoBaHo, SIK 06a-
Jli3allisl cTBOpIoe HOBi Gopmu MOMTHYHOI opradisairii,
110 BUXOASTH 3a MeXi TPaAULIHUX IepsKaBHUX KOPHO-
HiB, TIpOTe He BPAXOBYE NECTPYKTMBHOIO BIUIMBY LIMX
TpaHcdopMalliii Ha edeKTUBHICTh Mi’KHAPOLHOTO IpaBa.
HocnimkeHHS MTOKa3ye, SIK 15 TpaHChOpMAILisl TTOPOIKYE
(dbyHIaMeHTa/IbHI CYMepeuHoCTi B MiDKHapOJHOMY IpaBi,
CTBOPIOIOUM MTPABOBi MPOTaIMHU, SIKi €KCILTYyaTyIThCSI CY-
BepeHicTchbkMMU peskxumamiu. ko R.O. Zaporozhchenko
30cepeyKeHO0 yBary Ha MO3UTMBHUX acreKkTax TpaHcdop-
Malii NMpoCTOpoBOiI OpraHisalii, To pesynbTaTu INpPOBe-
IIEHOTO AOCTiIKeHHSI BUSIBUIM AECTPYKTUBHUIA TOTEH-
miaja uyMx 3MiH AJis1 e(eKTUBHOCTI T'yMaHiTapHOTO TMpaBa,
30KpeMa uepe3 CTBOPEHHS «CipuX 30H» IIPaBOBOTO pe-
T'y/II0BaHHS. [CTOpUYHI KOpeHi cyBepeHi3My, BUSBJIEHI B
IOCTiJIKeHH], 3HANIIN [1bIe 0OIPYHTYBaHHSI B POOOTI
E.S. Longhi (2022) mpo g AHHYHIIiO SIK «6aThKa CyBepeHi3-
My» B enizoni 3 @iyme. locnigHUK TPOLEMOHCTPYBAB, SIK
Kpu3a jibepasnisMmy Ta KpUTMKA AeMOKpaTii B MiKBOEH-
HMi1 Tepion copMyBanu imeosoriuHi OCHOBM CYy4acHOTO

CyBepeHi3My, 30KpeMa yepe3 KOHIIEIIIiI0 «;KMBOTO ITpaBa
Hallii» MPOTU «MepPTBOrO MpaBa Aep>kaB». [IpoBeneHe mo-
CIiIKeHHS PO3BMHYJ/IO 1LII0 Te3y, I0Ka3ylouH, 1110 CydacHi
MPOSIBY CyBEPEHi3My B TyMaHiTapHOMY TIpaBi yCMajKo-
BYIOTb He JIMIIIe i4e0oriuHi yCTaHOBKH, ajie 71 KOHKPeTHi
IOPUANYHI MexaHi3Myu 00XOmy YHiBepcalabHUX 3000B’s-
3aHb. OTpuUMaHi pesyabTaTV IPOJEMOHCTPYBAIM, L0
MeXaHi3MU 3acTepekeHb, BIlepIlle MacoBO 3aCTOCOBAHI B
Mi>KBOEHHMI! T1epiofi, CbOTOIHI BUKOPUCTOBYIOTHCS 3 Ti€I0
3K METOIO — 30epeskeHHSI HallioHaJIbHOI aBTOHOMI1 3a (hop-
MaJIbHOTO BUW3HAHHSI MiKHApOOHMX HOpPM. Pe3ynbraTtu
aHaJli3y TPUCTYIIEHeBOI apXiTeKTypyu CyBepeHiCTChbKOTO
OTOPY 3HaXOZSTh IMiITBEPIKEHHS B NOCTiIKeHH] ]. Son-
del-Cedarmas & F. Berti (2022) mpo mpaBOKpUIY KPUTK-
Ky €Bponu. ABTOpM CUCTEeMAaTU3yBa/M HalliOHATiCTUYHI,
CyBEepeHi3MCbKi Ta IpaBOIOIYIICTMYHI MO3ULII 00
€C, BMUIBISIOUM Tapasenai 3 BUCHOBKAaMMU IPO iHCTUTY-
IiliHi MexaHi3MMu 06X0Ay VHiBepcaTbHUX 3060B’SI3aHb.
30KpeMa, BOHM IeMOHCTPYIOTh, SIK €BPOCKEIITUYHI MmapTii
BUKOPUCTOBYIOTh (OPMaIbHO JeMOKPATUUHI TTPOLIEnYPU
IS TIiAPUBY €BpOIIeiicbKoi iHTerpailii. OmHaK mpoBeneHe
IOC/TiIKEeHHST TIOKa3aJIo, o MoAioHI MexaHi3Mu QyHKIIio-
HYIOTH He JIMIIe B €BPOTENiICbKOMY KOHTEKCTI, ajie MalTh
II06aIbHMIT XapaKTep, K JeMoHCTpye npukiag ACEAH,
Jle TIPUHIUIT KOHCEHCYCY BUKOPUCTOBYETHCS IJIST GIOKY-
BaHHS OYIb-SIKUX PillleHb, 10 MOXYTb 3a4elUTy CyBepe-
HHi iHTepecH fep>kaB-4IeHiB.

KonuenTtyasbHa pamKa JIOCTiIKeHHS I[OA0 AMHAMIU-
HOCTi CyBepeHiTeTy OTpMMaJia JoJaTKOBe OGIPYHTYBaHHS
B po6oti M. Mihatsch & M. Mulligan (2025). ABTopu mpo-
JIeMOHCTPYBa/IM iCTOPUYHY MiHJIMBICTb KOHLEMIIi CyBe-
peHiTeTy, 1[0 KOPeII0e 3 BUCHOBKAMM ITPO €BOJIOIiiHMIT
XapakTep i1e0/JOriyHOi KOHKYpeHILii B T'yMaHiTapHOMY
npaBi. KoHLenuisgs «KOHKypYIOUMX CYBEpEHITeTiB», sKa
MOSICHIOE, SIK Pi3Hi akTOpM — HOep>kaBy, Mi>XKHaApOIHi op-
raHisaiiii, HefepkaBHi Cy0’eKTM — ITPETEHAYIOTh Ha Pi3Hi
acrneKkTy cyBepeHHOI Biaaan. IIpoTe gocCigkeHHSI KOHKpe-
TU3YE 1Ii 3arajibHi TeHAEeHIlii, ToKa3ywuy MexXaHi3Mu ix
MPOSIBY B CyYaCHMUX MiKHApOJHO-TIPABOBMUX IHCTUTYIiSIX
yepe3 Mpu3My TyMaHiTapHOTO ITpaBa sIK HaiOiIbII Yy T/IN-
Boi cepu o imeonoriyuHuX cymepevyHocTeii. Pe3ynbratu
aHaJli3y CeleKTUBHOCTI 3acTocyBaHHsI R2P 3HaxomsiTh Te-
opeTMuHe MiATrPyHTS B goctimkeHHi P. Druldk et al. (2024)
PO POJIi, i/TeosIoTii Ta Mo3uilii B UeChbKilt 30BHIllIHi TTOJTi-
TUIII T Yac eBpoIieiicbkoi MirpaiiiiHoi kpmsu. Joctif-
HUKM TIOKa3aau, SIK HalioHalbHi imeosorii GopmMmyroTh
MO3UIIii JepykaB I0J0 MiKHAPOAHUX Kpu3, 10 MiATBep-
IDKY€E Te3y MPo iIeonoriyHy 06yMOBIIEHICTh TPAKTUYHOTO
3aCTOCYBaHHS YHiBepCaiCTChbKMUX NOKTPUH. BOHU BUSIB-
JISI0Th, 110 HaBiTh Bcepenuui €C pi3Hi gepskaBu iHTep-
MIPEeTYIOTh OJHI i Ti caMi MixkHapOIIHi 3000B’SI3aHHSI KPi3b
MIpM3MY BJIaCHUX i[Ie0JIOTiYHMX yCTaHOBOK. OfHaK I0CTi-
IKeHHsI pO3IIMPIOE 1eif aHali3 Ha I7106aabHUIl PiBEHbD,
JMeMOHCTPYIOUM CUCTEMHMIT XapakTep MpobieMu uvepes
TOPiBHSIHHS Pi3HUX perioHaJbHMX MiAXOIiB 0 TyMaHi-
TapHOro npasa. KoHilenTyaibHi 3acaay yHiBepcaibHOCTI,
MpoaHasi30BaHi B [JOCIiIKEeHHi, 3HaXOASATb [1OAATKOBE
o6rpyHTyBaHHs B po6ori K. Lidén (2020), sika cucrema-
TU3yBala KIIOUOBI XapaKTePUCTUKU YHiBepCaTiCTChKOTO
nigxomy B rymaniTapusmi. K. Lidén migkpecnmuna dbyHga-
MeHTaJIbHy Halpyry MiX YHiBepcaJbHUMU MPeTeH3isIMM Ta
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MapTUKYISIPHUMUM TIPaKTUKaMM, IOKa3youy, sK Tyma-
HiTapHi opraHisaiii 3MmyIleHi ajanTyBaTH yHiBepcasbHi
MIPUHIUIIA OO0 JIOKAJIbHMUX KOHTEKCTIB. Lle TOBHICTIO Bif-
TOBiJla€ BMCHOBKaM TIPO CEJEeKTUBHICTb 3aCTOCYBAHHS
R2P, nipoTe moctimkeHHs ¥ie Aajli, po3KpuUBalOUM KOH-
KpeTHi iHCTUTYLiiHI MexXaHi3Mu, yepe3 SIKi L1 HaTpyra
TIPOSIBJISIETHCST HA PiBHI MisKaepskaBHMX BiTHOCUH Ta MiX-
HApOJHOTO TpaBa. Pe3yabTaTy aHasi3y CHiBBiIHOIIEHHS
CyBepeHiTeTy Ta JiibepasisMy KOPeJIoTh 3 BUCHOBKAMMU
G. Martinico (2023), sskuit gOCHiANB 3B’I3KU MiX CyBepe-
Hi3MOM Ta aHTWIiOepaTbHUMM TEHAEHIIIMY B CydacHii
€spomi. JlocmimHMK TMoOKasaB, SIK 3aXMCT CyBepeHiTeTy
MOXKe CITYKUTU TIPUKPUTTSIM JIJIs1 aBTOPUTAPHUX TTPAKTHUK,
30KpeMa uepe3 KOHIEMI[il0 «IibepaabHOi AeMOKpaTii»,
sika opMasbHO 36epirae 1eMOKpaTUyHi Mpolenypu, aie
migpuBac gibepanbHi MPUHIIATIM BEpXOBEHCTBA Mpasa. Le
MiATBEPIWIO Te3y PO BUKOPUCTAHHSI CYyBePEeHICTChbKUX
apryMeHTiB [IJIs1 YHMKHEHHS Mi>KHApOAHMX 3000B’sI3aHb
y cdepi mpaB JIOAMHM, OCOGINBO B KOHTEKCTi 3pOCTAaHHS
aBTOPUTAPHUX TEHEHIIi y CBITi.

TpaHcdopMallist yHiBepcaliCTChbKUX IMiIX0/iB 10 MTpaB
JIIOAVIHU, BUSIBJIEHA B TOCTiKeHHi, 3HaXOAUTD Tlapasesi B
po6oti M. Budiana (2024) npo eBoIOIIiI0 BifI yHiBepcatis-
MYy JI0 peNIITUBi3MY B MixkHapomHiit momituii. M. Budiana
MPOaHaJi3yBaB TEOPETUYHI acrekTH 1iei TpaHchopMmariii,
MOKa3ywun, SIK MOCTKOJOHiaJbHA KPUTUKA YHiBepcaslis-
My TIpM3Beia A0 JeriTMmallii KyJbTypHOTO pPesSITUBi3MY
B MikKHapogHOMY IpaBi. [IpoTe nociifkeHHS TPOJEeMOH-
CTPYBaJIO TPAKTUYHI HAWIgKYM 1ii€i TpaHchopmanii ms
(YHKITIOHYBaHHS MIDKHApOOHMX iHCTUTYIi, 30KpeMa
yepe3 aHaji3 TOro, SIK KyJIbTYPHO-DPEeISITUBICTCHKI apry-
MEHTM BUKOPUCTOBYIOTBCS JJISI BUIIPABAAHHS MOPYIIEHb
ryMaHiTapHOTO MmpaBa. BaroMuM € criiBcTaB/IeHHS pe3y/ib-
TaTiB PO OHTOJIOTIYHI OCHOBY i1€07I0TiYHO] KOHKYPEeHIIii
3 pocmimkeHHsm O. Balaban (2024) mpo OHTONOTiYHMIA
BUMIp YHiBepcaJbHOIO SIK KaTeropii rymanitapHoro. [lo-
CTiIHUK PO3KpUBAE MMOMHHI OCHOBM YHiBEpCaliCTChKO-
r0 MUCJIEHHS, TTOKAa3YyI0uN, SIK KOHIIeMIlisl YHiBepCcaJbHOTO
yKopiHeHa B 3axifHiit dinocodcpkiit Tpaguiii Big Inato-
Ha 1o Kanra. Ile mo3Boamao Kpaiie 3pOo3yMiTH MPUPOLY
KOHGITIKTY 3 CyBepeHiCTChKUMM MiAX0IaMM, sIKi 6a3yI0Th-
Cs1 Ha MPUHIMIIOBO iHIIMX OHTOJIOTIYHMX 3acajiax — MapTu-
KyJISIPU3Mi, KOHTEKCTYaIbHOCTI Ta KYJAbTYPHIii crienydilri.
PerioHa/ibHi acrekTU CyBepeHiCTCbKOTO OMOopYy, IpoaHa-
nizoBani Ha npuknaai ACEAH, orpumanu gomaTkoBe 06-
IpyHTYBaHHS B poboTi G. Agostinis & F. Urdinez (2022)
PO 3B’SI3KM MK aBTOPUTAPHUM Ta €KOJIOTIYHUM perio-
HayTiaMoM Ha npukiazi posi Kuraro B [llanxaiicbKiit opra-
Hisaii criBpo6iTHUIITBA. ABTOPY TTOKAa3aju, SIK aBTOPH-
TapHi peskMMI BUKOPUCTOBYIOTh perioHa/lIbHi opraHisaiii
IJ1SI IPOCYBAHHSI aIbTePHATUBHUX HOPM, 1110 6e3moceper -
HbO CyIepeuaTh 3aXigHMUM JibepasbHUM cTaHZapTam. Lie
Kopenioe 3 BucHoBkamu npo ACEAH sk monenb cyBepe-
HiCTCHKOTO perioHasismy, mpoTe pPO3IIMPIOE PO3YMiHHS
11bOTO (heHOMEHY, TTOKA3YI0UM 10T0 ITI00aIbHMIT XapaKTep
Ta CTpaTeriyHy KOOpAMHAIIil0 MiX Pi3HMMM aBTOpUTap-
HUMMU DexXuMMaMy. AJbTepHAaTUBHI MoAesli MiXKHapOJgHOI
opranisaiiii, BUsIBJeHi B AOCTiIXeHHi, OTPUMYIOTh [10-
JIaTKOBe OCMMCIeHHs B myomikarii M. Naveed & F. Java-
id (2021) mpo IllaHxXaiichbKy OpraHisaliito CriBpo6iTHUIITBA
sk noreHIiiiHe «<HATO Cxomy». ITakMCTaHChKi JOCTiTHUKIA
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aHaJli3yl0Th, SIK aBTOPUTAPHi PEXMMMU CTBOPIOIOTH ajlb-
TepHATUBHI MiKHApOnIHi iHCTUTYIII, ki GopmanbHO He
MPOTUCTOSITh 3axigHMM oOpraHisaiisam, age ¢GakKTUIHO
MigpUBaIOTh iX epeKTMBHICTh Uepe3 CTBOPEHHS Iapa-
JIeJIbHUX MeXaHi3MiB BUpIillleHHSI MiXKHapOOHUX TIPO-
6mem. lle migTBepHAKye Te3y MPO CUCTEMHMII XapakTep
CYBEPEHICTChKOTO OIMOpYy yHiBepcaldiCcTChbKMM HOpPMaM Ta
JIeMOHCTPYIO€ KOODAMHOBAHY CTPAaTeTil0 aBTOPUTapHUX
PEXMUMIB 1OI0 ped)OopMyBaHHS MiKHAPOIHOTO IMOPSIIKY.
OTpuMaHi pe3yabTaTy JOCTiIKeHHS € pelleBAHTHUMU JIJIsT
aHaJli3y Cy4yaCHOTO CTaHYy MiKHAPOJHOTO I'yMaHiTapHOTO
IpaBa Ta OKpeCJIeHHSI HAIpPsIMiB /0Tr0 IMOAAIbIIOTO PO3-
BUTKY B YMOBax 6araToIoJISIPHOTO CBiTOBOTO Mopsiaky. Ha
BiAMiHY BiJ momepeaHiX qOC/TiIsKeHb, SIKi 30cepeIsKyBaIi-
Cs1 TIepeBa’KHO Ha OKpeMMX acleKkTax yHiBepcaliCTChbKOi
ab0 CyBepeHiCTChKOI Mapafiurm, OCTiIKEHHST PO3KPUBAE
CUCTeMHUII XapaKTep iX B3a€MOJil Ta B3aEMHOTO BIUIMBY
yepe3 KOHKPEeTHi iHCTUTYLiliHI MexaHi3mu. e mo3Boisie
M0-HOBOMY OCMUCIUTYM TIPUPOAY CY4YaCHUX BUKIUKIB
JUIST MisKHAPOZHOTO TpaBa Ta GOpMye OCHOBY JJIsI MTOIIY-
Ky 6isbIll e(heKTUBHUX IUISIXIiB iX MOIOMIaHHS B KOHTEKCTi
106a/IbHOI i1e0MOTiYHOT KOHKYPEHILii.

BucHoBKU

[IpoBeneHe MOCTiIKeHHST MiATBEPAWIO TiMOTe3y Ipo Te,
10 Hampyra MiX yHiBepcasai3MoM IpaB JIOJMHU Ta Cy-
BEPEHICTChKUMM JOKTPUHAMM [JI€PKaBHOCTI 3YMOBJIIOE
HEO[HOpPIZHY iHTepIpeTalilo MiKHAPOAHOTO I'yMaHiTap-
HOTO TpaBa B Pi3HUX TeOMOMITUYHUX OJI0KAX, CTBOPIOIOUN
CUCTEMHI TTepemKoAu sl 3aXUCTY IIMBIIbHOTO HaCeIeHHS
Ta MigpUBalOYM JETITUMHICTh MIKHapOIHUX iHCTUTYIiiA.
AHaJti3 reHesM LbOrO MPOTUCTOSIHHS BUSIBUB CTPYKTYPHY
amb6iBanenTHicTh Cratyty OOH, sIKuit TIO€AHYE MIPOTOJIO-
IIeHHS YHiBepCaJIbHUX TpaB JIIOAMHU 3 KaTeropuyHOI0
3a60pOHOI0 BTPYUYaHHS Y BHYTPIIlIHi CIIpaBu AepskaB. Taka
CYTIepevHiCTh € HaCAiAKOM iCTOPMYHOTO KOMIIpOMicy i
dbopmye paBoOBY OCHOBY JJisl BMOIpKOBOi iHTepmpeTalii
MDKHapOOHMX HOPM BiATIOBIIHO [0 TeOMNONiTUUHUX iH-
TepeciB. Lle MiATBePIKYETbCS MPAKTUKOIO 3aCTOCYBaHHS
npaBa Beto: Pociiicbka ®emepariist 3abmokyBana 17 pe-
somoniit momo Cupii, a pociiicbko-KuUTaiicbKe IOABiliHe
BETO YHEMOXIMBWIO Tlepefady CUpIChbKOi crpaBu 10
Mi>kHapOZHOTO KPMMIiHaJbHOTO CYAy MOMNPHU MiATPUMKY
6inpmiocti wieniB Pagu Besnekn. AHanis arpecii PO mpo-
i YKpainu 3 2014 p.BUSBUB KPUTUUHY CTPYKTYPHY Baay
YHiBepCamiCTCbKOi CUCTeMM, KO IMOCTiiiHMiA uneH Pagu
Be3mnexky BUKOPUCTOBYE MPaBO BETO i GIOKYBAaHHS BCiX
MexaHizMiB R2P 11010 BacHMX 37I0YMHIB, CTBOPIOIOYN T1a-
pafioKcalibHy CUTYallil0 TOBHOI Iapasi3allii Mi>kHapoIHO-
ro rymasiTapHoro mpasa. lle migTBepamio HeoOXimHICTh
pedopmyBaHHs Pany Be3neknu Ta 0OMeXeHHS MpaBa BETO
Y BUIAJKaX MAacOBUX 3BipCTB, @ TAKOX aKTyaJbHICTh ajlb-
TepHATUBHUX KOHIIEIIIi# Ha KIITaIT 6pasmiabcbkoi RWP.
HocmimkeHHST eBOMIOLIiT YHiBepcalicTCchKOi JOKTpuHM R2P
MPOAEMOHCTPYBAIO (DyHIAMEHTaTbHY MpPOOIEMY Cesek-
TUBHOCTI ii 3aCTOCYBaHHSI Ta BHYTPIllIHIO (hparMeHTalliio
yHiBepcanicTcbKoi napagurmu. KoHTpact Mix BilicbKOBUM
BTpy4yaHHaM y JIiBii mif eriforo pe3omonii 1973 Ta noBHOIO
rnapaJisalli€ro Mi>kHapOIHOI CHiIbHOTH Mif] Yac CUpPiiicbKO1
KpM3Y YHAOUHUB e(PeKT «XUTHOTO MasITHMKA», KOJIM TIepe-
BuieHHs1 Mangaty HATO B ogHoMy KOHMITIKTI migpuBae
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JOBipy 10 TYMaHiTapHUX MeXaHi3MiB y MailOyTHiX KpU3ax.
BomHouac BUSIBIEHO BHYTPIIIHIO HEOAHOPIAHICTb YHiBEp-
Ca/liCTChKOI TMapagurMu 4Yepes IOSIBY aJbTePHATUBHUX
KOHIIemNIiii: 6pa3mibcbkoi RWP 3 momaTkoBMMM 3a1106ik-
HMKaMu, KoH1ernIii «Responsibility for Peace» 3 a6comioT-
HOI0 3a60POHOI0 BUKOPUCTAHHS CuiM Ta adpuKaHCHKOI
«non-indifference» Ik yHiKaIbHOTO CMHTE3Y YHiBEpCaTiCT-
CbKUX i perioHa/JIbHMUX MPUHLUIIIB. Ile cBimunTh Mpo eBo-
JIOIi/IHMIT XapaKTep iIeonoriYHoi KOHKYpeHIIii Ta 6araTo-
BUMIipHMIi IIIIOpali3M Cy4acHOTO I'yMaHiTapHOrO IIpaBa.
CucreMartu3sanist iHCTUTYLIIHUX MeXaHi3MiB 00X0Iy YHi-
BepcalbHUX 3000B’s13aHb PO3KPMIIA CKIATHY TPUCTYTIEHe-
BY apXiTeKTypy CyBepeHicTchKoro oropy. Ilepmmit piBeHb
MPeCTaB/ISIIOTh MeXaHi3MM 3acTepeskeHb 10 MiKHapO/I-
HUX JIOTOBOPIB, IO MEePeTBOPIOIOTh YHiBepcaabHe IMPaBo
Ha MO3aiuHy cucTeMy iHOMBimyasi3oBaHMX 3000B’SI3aHb,
SIK IeMOHCTPYIOTb PafsIHChKi/POCiiiCbKi 3acTepeskeHHS 10
JKeHeBCbKMX KOHBEHLi IOLO POJIi AepykaB-TIOKPOBUTeE-
JIbOK. [IpyTuii piBeHb CTAHOBUTH 3aCTOCYBAHHSI «M SIKOTO
rpaBa» uepe3 HeOOOB’SI3KOBi MOJITUUHI AeKaapailii, mo
CTBOPIOIOTh BUAVIMICTb MPOTpeCy, 3aIMUIIAI0UN JepKaBam
MPOCTip [JI1 YHUKHEHHS IOPUIMYHMX HacligkiB. Tperiii

piBeHb IPe[ICTaB/ISIIOTh PerioHajabHi aJbTepPHATUBU, 30-
kpema Mmogenb ACEAH, ska uepe3 NPUHIMUIIM HEBTPY-
YaHHS Ta KOHCEHCYCHOTO MPUITHSTTS pillleHb (GaKTUIHO
HelTpasnidye Mi>KHapOJHi CTaHAAPTH, 1110 TIPOSIBUIIOCS TTif,
yac reHoUMAy poxiHmska. [lomanbiili gOCaigkeHHS MalOTh
30CepeauTUCS Ha aHasli3i BIUIMBY IUTYYHOTO iHTEJIEKTY
Ta KiGepBiitHM Ha MiKHapomHe TyMaHiTapHe MpaBo, Poyi
HefiepykaBHMX aKTOPiB y GOPMYBaHHI IIPaBOBMUX HOPM, Me-
XaHi3Max MOJ0IaHHS iAeoorivHoi TossIpu3allii B ymMoBax
6araToIO/SIPHOTO CBITOBOTO MOPSIIKY Ta PO3pOO1Li HOBUX
Mojieneit I06abHOTO YIIPaBIiHHS, 3TATHUX TTOETHYBATU
YHiBepCaTiCTChbKi MPUHLMUIM 3 TIOBAro A0 KYJIbTYPHOTO
pi3HOMAaHITTS Ta JepPsKaBHOTO CyBEPEHITETY.

IMopsku
Hemae.
diHaHCyBaHHS
Hemae.
Koudutikr inTepecis
Hemae.
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Abstract. The aim of the study was to identify how the ideological confrontation between universalism and sovereignty
affects the effectiveness of international humanitarian law in protecting the civilian population. A comparative legal
method was used to establish the differences between universalist and sovereignist interpretations of humanitarian
norms. A structural-functional analysis revealed the ambivalence of the United Nations Charter regarding human rights
and non-interference. The historical method traces the evolution of the Responsibility to Protect. Case studies of Libya,
Syria and Myanmar show the selectivity of universalism and sovereign resistance through reservations, “soft law” and
regional mechanisms. The study revealed the structural ambivalence of the United Nations Charter, which simultaneously
proclaims universal human rights and categorically prohibits interference in the internal affairs of states, creating a legal
basis for selective interpretation of international norms. An analysis of the practical application of the responsibility to
protect doctrine has demonstrated fundamental selectivity through the contrast between military intervention in Libya
and complete paralysis on Syria, where Russia has blocked seventeen resolutions since 2011, and the Russian-Chinese
double veto blocked the referral of the Syrian case to the International Criminal Court despite the support of thirteen
of the fifteen members of the Security Council. The systematisation of institutional mechanisms for circumventing
universal obligations has revealed a three-stage architecture of sovereign resistance through mechanisms of reservations
to international treaties, the application of soft law and the creation of regional alternatives, as exemplified by the
Association of Southeast Asian Nations. Analysis of the Association’s activities has shown how the principles of non-
interference and consensus decision-making effectively neutralise international standards, as evidenced by the Rohingya
genocide in Myanmar, which displaced more than 1.2 million people amid complete institutional silence from the ASEAN
Human Rights Commission. The study found that ideological competition is multidimensional and includes the internal
fragmentation of the universalist paradigm due to the emergence of alternative concepts, from Brazilian responsibility in
protection to African non-indifference
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Introduction
Contemporary international humanitarian law finds itself
in a state of profound crisis, caused by the intensification
of contradictions between universalist principles of hu-
man rights protection and traditional doctrines of state
sovereignty. With the increasing number and complexity
of armed conflicts, including hybrid wars and non-interna-
tional conflicts, the effectiveness of international humani-
tarian law (IHL) is being seriously tested. The protection of
civilians, which is a strategic imperative for organisations
such as the North Atlantic Treaty Organisation (NATO) and
a decisive factor in the planning of military operations, of-
ten conflicts with states’ desire for absolute independence
and control over their territory. This tension arises against
the backdrop of fundamental ideological competition that
defines contemporary international relations. This issue
has become particularly relevant in the context of the
formation of a multipolar world order, where traditional
Western institutions face challenges from alternative re-
gional mechanisms and authoritarian regimes. M. Che-
millier-Gendreau (2025) analysed the structural obstacles
to the universalisation of international law, substantiating
the thesis that the systemic reasons for the failure to cre-
ate a truly global legal system are related to the unequal
distribution of power between states and the dominance
of particular interests over universal principles. Contem-
porary trends in the transformation of humanitarian-
ism in the context of global polarisation were studied by
D. Fassin (2023), who distinguished between “situational
universality” and “interventionist universalism,” reveal-
ing the internal tension between idealistic principles and
the pragmatic policies of major powers. The regional di-
mensions of the confrontation between universalism and
particularism were studied by R. Raman et al. (2023), who
conducted a comparative analysis of Western universalist
approaches and Asian exceptionalism in the sphere of re-
sponsibility to protect, revealing fundamental differences
in the interpretation of the relationship between state sov-
ereignty and human rights. The specifics of humanitarian
diplomacy in the Association of Southeast Asian Nations
(ASEAN) were examined by A.D. Cook (2021), who identi-
fied the institutional mechanisms of the organisation and
revealed how the principle of non-interference in inter-
nal affairs effectively blocks effective responses to mass
human rights violations, creating an alternative model of
regional crisis management. An alternative perspective
on the development of authoritarian international law
was presented by T. Ginsburg (2020), who systematised
the strategies of undemocratic regimes to undermine uni-
versalist norms through the creation of alternative legal
mechanisms and regional organisations, in particular the
Shanghai Cooperation Organisation and other illiberal in-
stitutions. The interaction between populist discourse and
international law was studied by P. Blokker (2024), who
revealed the systematic nature of criticism of universal-
ist institutions by sovereignty movements in Europe and
other regions, showing how internal political polarisation
affects attitudes towards international obligations. The
theoretical foundations of the debate on the universality
of human rights in the context of cultural relativism were
analysed by P.A. Aidonojie et al. (2021), who systematised
the arguments of supporters and critics of the universalist

approach, revealing irreconcilable positions on the pos-
sibility of creating uniform global standards in the field
of human rights protection. A comprehensive analysis of
the European experience of balancing humanitarian uni-
versalism and sovereignty was carried out by A.P. Ruoppo
& I. Viparelli (2021), who revealed the contradictions of
integration processes in the context of growing national-
ist-populist sentiments and Euroscepticism. The theoret-
ical foundations of competition between universalist and
pluralist international law in the world of civilisational
states were developed by P. Tucker (2022) developed the
theoretical foundations of competition between univer-
salist and pluralist international law in the world of civ-
ilisational states. The author formulated the concept of
the “globalisation trilemma” and showed the structural
impossibility of simultaneously achieving sovereignty, de-
mocracy and global integration in the context of growing
geopolitical rivalry. An empirical study of the influence of
ideological factors on the functioning of international in-
stitutions was conducted by E. Voeten (2021), who proved
that the political convictions of member states largely
determine the effectiveness of multilateral organisations
and their ability to respond to humanitarian crises. De-
spite a significant number of studies on individual aspects
of universalism and sovereignty in international law, the
scientific discourse has been characterised by fragmented
approaches and a lack of systematic analysis of ideological
competition as a fundamental factor shaping the contem-
porary architecture of humanitarian law. The mechanisms
of transformation of universal norms in the process of
their regional adaptation, the strategies of states to cir-
cumvent international obligations through institutional
innovations, and the impact of geopolitical polarisation on
the effectiveness of humanitarian interventions remained
insufficiently studied. There was a lack of comprehensive
research on how structural contradictions in the United
Nations (UN) Charter itself create legal opportunities for
selective interpretation of universal principles depend-
ing on geopolitical interests. The aim of the study was to
conduct a comparative analysis of ideological approaches
to humanitarian law in order to identify doctrinal foun-
dations and institutional mechanisms. The research hy-
pothesis was that the conceptual tension between the uni-
versalism of human rights and the sovereignty doctrines
of statehood shapes the heterogeneous interpretation of
humanitarian law in different geopolitical blocs.

Materials and Methods

The study was conducted as a comprehensive theoretical
and legal analysis of ideological competition in interna-
tional humanitarian law using an interdisciplinary ap-
proach that combined methods of jurisprudence, political
science and international relations. The theoretical basis
of the study consisted of three main categories of sourc-
es: normative legal acts of international law and official
documents of international organisations. The normative
basis was formed by fundamental international legal doc-
uments that shape the modern architecture of humanitar-
ian law. These included the United Nations Charter (1945),
the International Covenant on Civil... (1966), and the In-
ternational Covenant on Economic... (1966). At the same
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time, documents enshrining the principles of state sov-
ereignty were analysed, in particular Resolution Adopt-
ed by The General Assembly... (1965) and Declaration on
Principles of International... (1970). Particular attention
was paid to the Vienna Convention on the Law... (1969) as
the legal basis for analysing the mechanisms of reserva-
tions. One part of the study was an analysis of the gradual
development of the Responsibility to Protect (R2P) doc-
trine through relevant normative documents. Resolution
Adopted by the General Assembly... (2005) and Resolution
Adopted by the General Assembly... (2009) were studied to
reveal the three-stage structure of responsibility and the
process of institutionalising R2P. Data from the report The
Responsibility to Protect... (2001) were examined to iden-
tify the conceptual foundations and rethink the relation-
ship between sovereignty and human rights. The regional
dimension of sovereignty was studied on the basis of doc-
uments of Southeast Asian states, including The ASEAN
Charter (2015), ASEAN Agreement on Disaster... (2005)
and Terms of reference of ASEAN... (2009). In addition,
the founding documents of the African Union, in particu-
lar the Constitutive Act of the African Union (2000), were
analysed. To study the practice of reservations as a mech-
anism for circumventing universal obligations, Soviet/
Russian reservations to Articles 10 and 11 of the Conven-
tion (IV) relative to the Protection... (1949) were analysed.
French declarations were studied through an analysis
of France’s reservations to Additional Protocol I on the
right to self-defence and the definition of armed conflicts
France, accession to Protocol I (n.d.).

The methodological basis of the study was a compar-
ative legal approach, which made it possible to identify
structural differences between the universalist and sover-
eignist paradigms by comparing their normative founda-
tions, institutional mechanisms and practical application.
Structural-functional analysis was used to reveal the in-
ternal contradictions of the international legal system and
their impact on the effectiveness of humanitarian law. The
historical method was used to trace the evolution of uni-
versalist concepts from traditional humanitarian interven-
tion to contemporary alternative approaches. The research
methodology also employed a case study approach, which
involved a detailed analysis of specific humanitarian crises
as manifestations of ideological competition. The 2011 Lib-
yan crisis was studied as an example of the application of
R2P, and the 2011-2024 Syrian crisis as a demonstration of
the paralysis of universalist mechanisms (Security Council
Resolution 1973..., 2011; Referral of Syria to Internation-
al..., 2014). The Russian Federation’s aggression against
Ukraine since 2014 is considered an example of the block-
ing of universalist norms through the veto of a permanent
member of the UN Security Council, in particular the vio-
lation of international humanitarian law during the 2022
invasion, as well as the international response through
the UN General Assembly (GA) (Resolution Adopted by
the Human Rights Council..., 2022; Aggression Against
Ukraine, 2022). The genocide of the Rohingya in Myanmar
in 2016-2018 was seen as an illustration of the limitations
of regional approaches (Myanmar: No justice..., 2022; Se-
curity Council Demands, 2022). The invasion of Iraq by
the United States of America (USA) in 2003 was seen as
an example of the instrumentalisation of humanitarian
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arguments (Text of U.N. Resolution on Iraq, 2002). The
1999 intervention in Kosovo was examined in the con-
text of the use of humanitarian arguments outside the UN
framework (Security Council Resolution 1244...,1999). The
operation in East Timor was examined as a model of sanc-
tioned intervention (Resolution 1264. The India-Pakistan
Question, 1957). Content analysis of official documents of
international organisations revealed discursive strategies
for legitimising and delegitimising humanitarian inter-
ventions. Classification and systematisation were used to
create typologies of universalist concepts and sovereignist
mechanisms for circumventing international obligations.

Results

The genesis of ideological and doctrinal foundations
in the statutory contradictions of the UN. The univer-
salism of international law in its classical sense refers to
the idea that the legal system has global validity and is
binding on all states, as noted by A. Nollkaemper (2011).
However, the idea of universality as a generally accepted
phenomenon underlying the international legal system
only took hold after the Second World War. Three deci-
sive moments cemented this concept. The first was the
creation of the United Nations in 1945. The United Na-
tions Charter (1945) implemented the principle of uni-
versality by opening membership to all states that adhere
to the principles of peace, regardless of their political or
economic traditions. The second important moment was
the process of decolonisation, based on the recognition
of the right to self-determination. This allowed formerly
colonised states to actively participate in the process of
shaping international law, giving it true global legitimacy.
Finally, the third moment was the end of the Cold War,
which removed the main ideological confrontation be-
tween capitalism and communism, which had previously
limited the scope of universal cooperation. Despite this,
the historical path of universalism has not been linear. It
has been strengthened after global catastrophes, such as
World War II and the genocides that followed — from Cam-
bodia in the 1970s to the tragedies in Bosnia and Rwanda
in the 1990s - which sparked a collective desire to create
mechanisms to prevent the recurrence of these and other
atrocities. However, its depth and scope have always been
limited by ideological contradictions. Even after the cre-
ation of the UN, socialist and communist regimes reject-
ed the universality of classical international law, limiting
cooperation to issues of territorial integrity and sover-
eign equality (Nollkaemper, 2011). This cyclical dynamic,
where universalist ideals are strengthened after crises but
then face the realities of geopolitical resistance, is central
to contemporary tensions in humanitarian law.

The opposite approach, sovereignty, defends the pri-
macy of national state power. Its origins date back to an-
cient history, such as the behaviour of the Athenians de-
scribed by Thucydides, who demanded submission from
the Melian people (Jones, 2025). According to this doc-
trine, peace at the international level is best organised on
a decentralised basis, where powerful states control their
spheres of influence and restrain each other. International
agreements in this context are seen as situational arrange-
ments rather than universal rules. Political realism pro-
vides a powerful theoretical justification for this approach.
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It views the international community as characterised by
anarchy, as there is no comprehensive world government
to enforce a single code of rules. In this environment,
states are the main actors, acting in their own national
interests and constantly struggling for power. An exam-
ple of such behaviour is the systematic use of the veto by
permanent members of the UN Security Council to block
resolutions that contradict their geopolitical interests. For
example, Russia has blocked 17 resolutions on the Syrian
conflict since 2011, citing the protection of the principle
of sovereignty (In Meeting Following Russian..., 2023).
However, J. Trahan (2020) emphasises that such vetoes
are unlawful and violate Article 24.2 of the UN Charter,
making Russia an accomplice to mass crimes in Syria. For
supporters of realism, international law and moral norms
are secondary and cannot be applied outside the state.
Thus, IHL is either irrelevant or serves as a tool for pow-
erful states to achieve their goals, masking their aspira-
tions for hegemony. A telling example is the US invasion
of Iraq in 2003, when Washington, without obtaining the
approval of the UN Security Council, justified its military
action by the need to protect human rights and combat
terrorism (Text of U.N. Resolution on Iragq..., 2002). How-
ever, scholars A.]. Bellamy (2004) and K. Roth (2006) have
demonstrated that the humanitarian justification was a
post-factum rationalisation of geostrategic and economic
interests, since there were no mass killings of civilians at
the time of the invasion of Iraq. Similarly, the R2P doctrine
has been criticised as a tool used by Western states to le-
gitimise selective interventions. A. Hehir’s (2013) analysis
addressed the “persistent inconsistency” in the applica-
tion of R2P, with the intervention in Libya in 2011 con-
trasting with the inaction regarding Syria, Yemen or My-
anmar. J. Morris (2013) developed this criticism, showing
how the controversial intervention in Libya undermined
future applications of R2P in Syria, creating a “pendu-
lum effect.” A. Orford’s (2011) research emphasised that
R2P functions to legitimise Western international power,
bypassing traditional principles of international law and
sovereignty. Furthermore, the departure from respect for
international law, characteristic of sovereignist behaviour,
can have devastating consequences for the state that prac-
tises it. This phenomenon is known as the backfire effect
of authoritarian practices. Postcolonial theorists such as
A. Césaire (1955) argued that colonialism instilled author-
itarian practices at home among the colonisers. In the con-
temporary context, the selective disregard of internation-
al norms by democratic states can undermine their own

constitutional orders, as contempt for the law in the inter-
national arena can easily be transferred to domestic poli-
tics. Thus, sovereignty is not simply an immoral position,
but a different ethical system that places the interests of
the nation above all else. The fundamental legal roots of
the ideological conflict between universalism and sover-
eignty are laid down in the United Nations Charter (1945)
itself. On the one hand, the Charter recognises fundamen-
tal human rights in its preamble and defines the promo-
tion of respect for human rights as one of its purposes. On
the other hand, Article 2(7) of the Charter categorically
states that the United Nations has no right to interfere in
matters that fall within the domestic jurisdiction of states.
This internal contradiction is not a mistake, but rather the
product of a compromise that underlies the entire inter-
national system. It creates fundamental uncertainty that
allows states to selectively choose which of these princi-
ples they will uphold at any given moment, depending on
their geopolitical interests. The structural ambivalence of
the UN Charter is the cause of ongoing legal debates and
serves as a legal cover for ideological positions.

Fundamental international legal acts demonstrate the
deepening of this paradox. The Universal Declaration of
Human Rights (1948) finally enshrined the universalist ap-
proach, proclaiming the equality of all people in dignity and
rights regardless of their nationality or the political system
of their state. The Declaration did not contain any reser-
vations regarding the cultural or political characteristics
of states, which became the basis for future arguments in
favour of the universal nature of human rights. The Inter-
national Covenant on Civil... (1966) and the International
Covenant on Civil... (1966) transformed these declarative
principles into legally binding norms, while leaving unre-
solved the problem of the relationship between the uni-
versality of rights and state sovereignty. At the same time,
there was a parallel trend towards strengthening the princi-
ples of sovereignty. Resolution Adopted by the General As-
sembly... (1965) categorically prohibited any interference in
the internal or external affairs of states, including interfer-
ence on humanitarian grounds. Declaration on Principles
of International... (1970) developed this approach by estab-
lishing an absolute prohibition on interference by states in
each other’s affairs. These documents created a powerful le-
gal foundation for the sovereignty position, which remains
in force to the present day. The comparative Table 1 below
systematises the key characteristics of both approaches in
their manifestations through the prism of practical applica-
tion and theoretical justification.

Table 1. Key characteristics of universalism and sovereignty

Criteria Universalism Sovereignty
Philosophical origins Kant, cosmopolitan rights Thucydides, state-centric approach
Core value The individual, humanity State, nation

Mechanism of international

order institutions

Cooperation through universal rules and

Balance of power, spheres of influence

Legal position on intervention rights (R2P)

Allows/justifies intervention to protect human

Inviolability of sovereignty, non-interference in
internal affairs

Attitude towards international
law

Mandatory, autonomous legal system

Instrument for achieving national interests,
justification of power

Selected case studies Kosovo, Libya

Syria, Russian doctrine

Source: compiled by the authors based on the Universal Declaration of Human Rights (1948), Russia’s Military

Doctrine (2000), M. Hashem (2004), A. Nollkaemper (2011)
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The systematisation presented in Table 1 illustrates
the fundamental incompatibility of the two approaches at
the conceptual level. While universalism is based on the
primacy of individual human rights and the need to pro-
tect them even against the will of states, sovereignty de-
fends the priority of state interests and the inviolability of
national jurisdiction. This conflict is not purely academ-
ic — it directly affects the practice of international law and
the effectiveness of international institutions in resolv-
ing humanitarian crises. This paradox is the reason why
the international community is constantly faced with the
question of whether the UN has the legal right to intervene
in sovereign states for humanitarian purposes. This dilem-
ma also explains why international institutions risk los-
ing credibility if they fail to consistently apply the norms
they themselves have established. The following sections
of the study will analyse how these theoretical contradic-
tions manifest themselves in specific doctrines and prac-
tical cases of international humanitarian law application.

The evolution and crises of the universalist doc-
trine of R2P. The universalist paradigm of international
humanitarian law has undergone a radical transformation,
culminating in the formation of the R2P doctrine. The
conceptual foundations of this doctrine were laid down
in the report The Responsibility to Protect... (2001) on
intervention and state sovereignty R2P, which fundamen-
tally rethought the relationship between sovereignty and
human rights. The Commission clearly stated that sov-
ereignty is not a shield for mass murderers, but imposes
on the state the primary responsibility to protect its own
population from genocide, war crimes, ethnic cleansing
and crimes against humanity (Genser, 2018). R2P was
enshrined in Resolution Adopted by the General Assem-
bly... (2005), specifically in paragraphs 138-139, which
established a three-tiered structure of responsibility. This
resolution established the fundamental principle of three-
tiered responsibility for protecting populations from mass
atrocities. According to this document, the primary re-
sponsibility for preventing genocide, war crimes, ethnic
cleansing and crimes against humanity lies with the state
itself in relation to its own population. In cases where na-
tional authorities are unable or unwilling to fulfil these
obligations, responsibility passes to the international
community, which must apply a wide range of preventive
measures, from diplomatic pressure to humanitarian aid
and other peaceful means of influence. The document also
provides for the possibility of collective action through the
UN Security Council, including the use of coercive meas-
ures in accordance with Chapter VII of the United Nations
Charter (1945), but only as a last resort and exclusively on
the basis of consensus among the permanent members of
the Security Council. Further institutionalisation of R2P
took place through Resolution Adopted by the General
Assembly... (2009), which reaffirmed the international
community’s commitment to these principles. UN Secre-
tary-General Ban Ki-moon detailed the operational as-
pects of the doctrine in his report, emphasising that R2P is
a “narrow but deep” concept that applies exclusively to the
four crimes mentioned (Implementing the Responsibility
to Protect..., 2009). An analysis of the practical applica-
tion of the R2P doctrine reveals a fundamental problem
of selectivity that undermines its universalist claims. The
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most telling example is the case of Libya (2011), which
illustrates the ideological divergence between universal-
ist and sovereignty approaches. Security Council Resolu-
tion 1973... (2011) was the first case of authorised use of
military force under the auspices of R2P. The resolution,
adopted by 10 votes in favour and 5 abstentions, author-
ised member states to take all necessary measures to pro-
tect civilians in Libya, excluding occupation forces. How-
ever, the subsequent interpretation and implementation
of this resolution caused serious controversy regarding
the limits of R2P application. S. Kolmasova (2016) argued
that the NATO-led coalition exceeded the mandate of the
resolution, transforming a humanitarian mission into a
regime change operation. Brazilian President D. Rousse-
ff (2011) noted in her speech to the UN General Assembly
that the protection of civilians cannot serve as a pretext
for regime change, and that the responsibility to protect
cannot be transformed into a responsibility to destroy.

The Syrian crisis has become the most striking ex-
ample of the inability of the universalist paradigm to
overcome sovereign resistance. Since the beginning of
the conflict in 2011, the Russian Federation and the
People’s Republic of China have blocked 18 UN Security
Council resolutions on Syria, including attempts to apply
R2P (Brannigan, 2008). A notable example is the veto on
22 May 2014 on Referral of Syria to International... (2014)
to the International Criminal Court, which was support-
ed by 13 of the 15 members of the Security Council. This
demonstrates how two permanent members can block an
almost unanimous decision by the international commu-
nity to hold those responsible for mass crimes accounta-
ble, using the principle of sovereignty to protect geopo-
litical interests over the universal norms of international
criminal law. In response to the paralysis of the Security
Council, regional organisations began to develop their
own mechanisms for responding to mass atrocities. The
African Union (AU) enshrined in the Constitutive Act of
the African Union (2000) the right to intervene in a mem-
ber state in serious circumstances, namely: war crimes,
genocide and crimes against humanity. This principle
was applied in practice during the crisis in Cote d’Ivoire
(2010-2011), when the AU supported the UN operation to
restore constitutional order. The European Union (EU) in
Shared vision, common... (2016) reaffirmed its commit-
ment to the principles of R2P, noting that the EU would
uphold its responsibility to protect and strengthen inter-
national law on the prevention of mass atrocities.

The Russian Federation’s (RF) aggression against
Ukraine since 2014 is an example of how sovereignist
instruments systematically block the application of uni-
versal norms of international humanitarian law. After the
annexation of Crimea and the start of the conflict in Don-
bas in 2014, the RF used its veto power to block all UN
Security Council resolutions that could have sanctioned
international intervention or created mechanisms for
accountability. From 2014 to 2024, Russia blocked more
than 20 resolutions on its own aggression, using the same
mechanism as in the case of Syria. The full-scale invasion
on 24 February 2022 was accompanied by massive and
systematic violations of IHL: deliberate attacks on civil-
ians, shelling of hospitals and schools, and the use of pro-
hibited weapons in populated areas (Situation of human
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rights..., 2022). The UN General Assembly adopted Res-
olution Adopted by the Human Rights Council... (2022),
which condemned the aggression by 141 votes to 5, with
35 abstentions. Aggression Against Ukraine (2023) con-
firmed the violation of the principles of the UN Charter
and called for compensation for damages. However, these
General Assembly resolutions are only advisory in nature
and do not create legal enforcement mechanisms. The
Ukrainian case illustrates a fundamental structural flaw in
the universalist system: when a permanent member of the
Security Council is itself an aggressor, all R2P mechanisms
are paralysed. This creates a paradoxical situation where
the offending state uses its position in the collective secu-
rity system to block any action against itself, appealing to
the principle of sovereignty. The Ukrainian case confirms
the study’s findings that without reforming the structure
of the Security Council and limiting the veto power in cas-
es of mass atrocities, the universalist paradigm remains
vulnerable to sovereign abuses.

The inconsistent application of R2P has given rise to a
number of conceptual alternatives within the universalist
paradigm itself, reflecting its internal heterogeneity and
evolutionary nature. In November 2011, Brazil presented
the concept of Responsibility while Protecting (RWP) as
a response to the Libyan experience. Letter dated 9 No-
vember... (2011) establishes additional criteria for the

application of coercive measures: exhaustion of peaceful
means, proportionality of the use of force, time limitation,
strict adherence to the mandate, and regular reporting to
the Security Council. RWP does not reject R2P, but seeks
its responsible application by introducing additional safe-
guards against abuse. M.E. O’Connell (2010) emphasises
that genuine protection of human rights is only possible
through strict adherence to the prohibition on the use of
force enshrined in Article 2(4) of the United Nations Char-
ter (1945). The evolution of the African position on hu-
manitarian intervention demonstrates the complex pro-
cess of adapting universalist norms to regional realities.
The Organisation of African Unity (OAU) has traditionally
adhered to the principle of non-interference enshrined in
the Charter of the Organisation of African Unity (1963).
However, the genocide in Rwanda (1994) and other African
crises forced a rethinking of this position. The transfor-
mation of the OAU into the African Union (2001) marked
a fundamental shift from “non-interference” to “non-in-
difference.” Article 4(h) of the Constitutive Act of the Afri-
can... (2000) establishes the right to intervene not only in
cases of mass atrocities, but also in cases of serious threats
to the rule of law. This approach is a unique synthesis of
universalist and regional principles. Table 2 below sys-
tematises the evolution of universalist concepts and their
practical implications.

Table 2. From traditional approaches of humanitarian intervention doctrines to contemporary universalist concepts

while Protecting) A/66/551-5/2011/701

Doctrine Normative basis Key principles Practical examples Main criticisms
s . : : Undermining the principle of
Traditional International Unilateral actions Kosovo (1999), East sovereignty, absence of UN
humanitarian customary law, the by states to protect - S L
: : : ; . Timor (1999) authorisation, selectivity of
intervention doctrine of necessity human rights application
UN General Assembly Three-tier Selectivity in application
R2P (Responsibility to | Resolution 60/1 (2005), | responsibility: state— Libya (2011), Cote mandate CIYee pgo olitical
Protect) Resolution 63/308 region-international d’Ivoire (2010-2011) instrumer%a%isalt)ion
(2009) community
Additional safeguards: . . .
RWP (Responsibility Brazil’s concept note proportionality, A theoretical concept Excessive bureaucratisation,

accountability, and
temporal limitation

potential obstruction of rapid
action in critical situations

with no practical
precedents

Academic doctrine,

Responsibility for based on Article 2(4) of

Peace

Absolute prohibition
on the use of force,
with priority given to

Inadequacy in cases of genocide
and mass atrocities, passivity in

Support for a
diplomatic settlement

the UN Charter peaceful means of the Syrian crisis the face of crimes
. Regional right of Darfur -
African “non- Coﬁiliihiﬁf(ehzxgtf ;[)}flet?he intervention in cases (2003 - present), leltgﬂ reistcélrlrrl;?ss,udpel])poe:;dence
indifference AU (2001) of mass atrocities and the Central African political bias

threats to stability

Republic (2013-2014)

Source: compiled by the authors based on the Resolution 1264. The India-Pakistan Question (1957), Security Council
Resolution 1244... (1999), Constitutive Act of the African Union (2000), The Responsibility to Protect... (2001), 2005 World
Summit Outcome (2005), Resolution 1769 (2007)/Adopted by the Security Council... (2007), Resolution Adopted by the
General Assembly... (2009), Security Council Resolution 1973... (2011), Resolution 1975 (2011)/Adopted by the Security

Council... (2011)

Table 2 demonstrates that the universalist paradigm
of international humanitarian law is not a monolithic
construct, but rather a dynamic system of competing and
complementary concepts. The evolution from traditional
humanitarian intervention to R2P, and further to alterna-
tive approaches such as RWP and African “non-indiffer-
ence,” reflects the constant tension between universalist
ideals and geopolitical realities. This process confirms the
thesis that ideological competition in international law is
not limited to the “West-East” confrontation, but includes

complex internal discussions within the paradigms them-
selves, making contemporary international humanitarian
law an arena for multidimensional ideological pluralism.

Institutional mechanisms for circumventing uni-
versal obligations. State sovereignty is traditionally
defined as the exclusive and absolute power of the state
over its territory and population. It is a central element
of sovereignty ideology, which opposes any external in-
terference in internal affairs, including even the protec-
tion of human rights. This ideology is reflected in the
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most important international documents. The United Na-
tions Charter (1945), which is the fundamental legal act
for the international community, contains, as mentioned
above, contradictory principles. This internal competi-
tion between two ideologies, universalism and sovereign-
ty, creates a legal basis for discussions and conflicts that
manifest themselves through specific institutional mech-
anisms. Reservations are a legal and widely used tool in
international law that allows a state to become a party to a
multilateral treaty while excluding or modifying the legal
effect of certain provisions in its application. According to
the Vienna Convention on the Law... (1969), reservations
cannot be incompatible with the object and purpose of
the treaty. However, the use of this instrument by pow-
erful states transforms universal law into fragmented, in-
dividualised obligations. This practice, described below,
undermines the integrity and uniformity of IHL, as it cre-
ates a mosaic system where different states are bound by
different rules, leading to uncertainty and weakening the
effectiveness of the legal regime. This legal instrument is
attractive to sovereign states because it allows to formally
demonstrate their commitment to international law while
effectively avoiding unwanted or burdensome obligations.
This creates a paradoxical situation where a state can be
a party to the Geneva Conventions but at the same time
limit their application based on its national interests.

An analysis of the reservations made by key interna-
tional players demonstrates how this mechanism is sys-
tematically used to assert sovereignty at the expense of
universal norms. The Soviet Union, and later the Russian
Federation, made a number of reservations to Conven-
tion (IV) relative to the Protection... (1949). The most sig-
nificant ones concerned Articles 10 and 11 of the Fourth
Geneva Convention (on the protection of civilians) and Ar-
ticle 85 of the Third Geneva Convention (on the treatment
of prisoners of war). The reservations to Articles 10/11 did
not allow neutral states or humanitarian organisations to
perform the functions of Protecting Powers without the
consent of the government of the country holding the per-
sons. This subordinated humanitarian mechanisms to the
political will of one of the parties to the conflict, which
directly contradicts the universal imperative of protecting
civilians. The reservation to Article 85 allowed the pro-
tection of the Convention not to be extended to prisoners
of war convicted under the domestic law of the detaining
country, in accordance with the principles of the Nurem-
berg trials. The United States also used reservations to
maintain flexibility. For example, in its declaration on
the Fourth Geneva Convention on the protection of ci-
vilians, the United States reserved the right to apply the
death penalty in accordance with the provisions of Article
68, regardless of whether the death penalty was provid-
ed for by the legislation of the occupied territory at the

time of the occupation. This reservation, although limited,
demonstrates the state’s desire to retain a certain level of
sovereign jurisdiction that could be limited by universal
norms. France acceded to Additional Protocol I of 2001
with a number of declarations and reservations that have a
significant impact on its application. In particular, France
made a statement that the provisions of the Protocol do
not prevent it from exercising its inherent right of self-de-
fence in accordance with Article 51 of the UN Charter
(France, accession to Protocol..., n.d.). In addition, France
indicated that the term “armed conflicts” in the Protocol
does not include ordinary crimes, including terrorist acts.
This interpretation allows the state to retain a degree of
flexibility in applying the Protocol to specific situations,
which is another example of weakening a universal norm
to take national interests into account. These examples il-
lustrate how a legitimate instrument, the reservation, is
a powerful mechanism for weakening the universalist re-
quirements of IHL, transforming a single legal space into
fragmented obligations.

In situations where consensus on the adoption of bind-
ing, legally enforceable treaties is impossible, states often
resort to another institutional mechanism: non-binding
political declarations. Such declarations, such as the Po-
litical Declaration on Explosive Weapons in Populated Ar-
eas, adopted in 2022, do not create new legal obligations
(Implementing the political declaration..., 2023). Instead,
they contain voluntary political commitments for states to
develop national policies and practices to limit or refrain
from using explosive weapons in populated areas when
they may cause harm to civilians. This mechanism is dual
in nature. On the one hand, it is a pragmatic step that al-
lows humanitarian goals to be promoted and the practical
implementation of IHL to be improved even in the absence
of agreement on strict legal norms. On the other hand, the
application of “soft law” legitimises states’ refusal to ac-
cept legal responsibility. This creates the appearance of
progress and commitment to humanitarian principles,
while leaving sovereign states room to manoeuvre and
avoid legal consequences for violations. This compromise
is yet another manifestation of competition, where polit-
ical interests and sovereign reservations limit the full de-
velopment of universalist norms.

An analysis of the activities of the Association of
Southeast Asian Nations (ASEAN) as a regional organisa-
tion demonstrates a complex system of sovereignty, mani-
fested through the principles of non-interference in inter-
nal affairs and consensus-based decision-making. These
principles, enshrined in The ASEAN Charter (2015), create
structural obstacles to the effective application of inter-
national humanitarian law in the region. The institutional
mechanisms of sovereignty within ASEAN are presented
in a systematic manner in Table 3 below.

Table 3. Institutional mechanisms of sovereignty in international humanitarian law (using ASEAN as an example)

Mechanism Legal basis Restrictive elements Impact on IHL
Principle Prohibition of criticism . . .
of non-interference ASEAN Charter 2008 of domestic policy Blocking responses to violations of IHL
AADMER Agreement 2005 Restrictions due to natural disasters Exclusion of conflict situations
AICHR Established 2009 Lack of investigative powers Impossibility of bringing to justice
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Table 3. Continued

Mechanism Legal basis Restrictive elements Impact on IHL
AHA Centre Operational since 2011 Activities g?glstsgteemwtatlon Limited effectiveness in crises

Note: AADMER - ASEAN Agreement on Disaster Management and Emergency Response; AICHR - ASEAN
Intergovernmental Commission on Human Rights; AHA Centre — ASEAN Coordinating Centre for Humanitarian Assistance

on disaster management

Source: compiled by the authors based on the The ASEAN Charter (2015), ASEAN Agreement on Disaster... (2005) and
Terms of reference of ASEAN... (2009), T.S. Marah, (2025), Myanmar: No justice... (2022), Security Council Demands (2022)

Table 3 shows the systemic nature of the restrictions
imposed by the sovereignist paradigm on the functioning
of ASEAN’s humanitarian mechanisms. Each of the listed
instruments, despite their formal compliance with inter-
national standards, contains structural elements that ef-
fectively prevent effective intervention in cases of gross
violations of international humanitarian law. It is telling
that all mechanisms are based on the principle of volun-
tariness and consent of the member state, which makes
them ineffective precisely in those situations where hu-
manitarian intervention is most needed. Sovereignty in
humanitarian law manifests itself not only through the
direct rejection of universal norms, but also through the
creation of alternative interpretative mechanisms. The
institutional architecture of sovereignty in humanitarian
law includes several key elements. First, it is the creation
of regional legal instruments that formally comply with
international standards but contain significant reserva-
tions regarding state sovereignty. The ASEAN Agreement
on Disaster... (2005) demonstrates this trend by limiting
its scope to natural disasters and excluding conflicts, as
became apparent during the Rohingya crisis of 2016-2017,
when, despite the displacement of more than 700,000 peo-
ple, the AADMER could not be applied because the situ-
ation was classified as an internal conflict rather than a
natural disaster (Myanmar: No justice..., 2022). Secondly,
sovereignty manifests itself through the creation of inef-
fective oversight mechanisms. The ASEAN Intergovern-
mental Commission on Human Rights (AICHR) was es-
tablished in 2009 without any real powers to investigate
violations or hold states accountable (Terms of reference
of ASEAN..., 2009), as evidenced by the 2017-2018 Rohing-
ya genocide, When, despite the UN’s findings of genocide
and the displacement of 1.2 million people, the AICHR re-
mained completely silent, and after the military coup in
Myanmar in February 2021, the commission did not hold
a single collective meeting or issue a statement despite
thousands of deaths (Security Council Demands..., 2022).
The ASEAN Humanitarian Assistance Centre (AHA Cen-
tre), established in 2011, also demonstrates the limited
nature of regional humanitarian response. Although the
centre effectively coordinates responses to natural disas-
ters, its mandate does not extend to conflict-related cri-
ses without a direct invitation from the state concerned,
as demonstrated by Cyclone Moch in Myanmar in 2023,
when the military junta suspended travel permits for hu-
manitarian workers for three weeks after the cyclone, ef-
fectively blocking aid to 1.6 million victims (Regan, 2023).
Crises in the Southeast Asian region vividly illustrate the
practical implications of sovereignty in humanitarian
law. The Rohingya crisis in Myanmar has been a case in
point of how the principle of non-interference can block

effective humanitarian response, notably the ASEAN sum-
mit in November 2017 in Manila demonstrated institution-
al silence, with the 26-page Chair’s Statement containing
only one reference to the Rohingya as disaster resilience,
avoiding even the use of the word “Rohingya” and classify-
ing genocide as humanitarian assistance, while Myanmar
directly referred to the ASEAN Charter to block any criti-
cism from neighbouring states (Molthof, 2012). An anal-
ysis of regional models of sovereignty demonstrates that
contemporary international humanitarian law faces sys-
temic challenges that go far beyond individual violations
or political crises. Sovereignist ideology does not simply
oppose universalist norms, but creates an alternative in-
stitutional architecture that formally recognises inter-
national standards but effectively neutralises them. The
mechanisms of reservations, “soft law” and the regional
organisation ASEAN form a complex system for circum-
venting universal obligations, which calls into question
the very possibility of creating a truly effective global hu-
manitarian regime while preserving traditional notions of
absolute state sovereignty.

Discussion

The study revealed complex dynamics of interaction be-
tween universalist and sovereignist tendencies in contem-
porary humanitarian law, confirming the relevance of ideo-
logical competition in the global legal space. The results of
the analysis demonstrate that humanitarian law functions
not as a neutral technical system, but as an arena for the
struggle between different concepts of sovereignty, univer-
sality and cultural specificity. The results obtained corre-
late with the conclusions of R.O. Zaporozhchenko (2023)
on the political forms of spatial organisation in the context
of globalisation processes. The analysis examines how glo-
balisation creates new forms of political organisation that
go beyond traditional state borders, but does not take into
account the destructive impact of these transformations
on the effectiveness of international law. The study shows
how this transformation generates fundamental contradic-
tions in international law, creating legal loopholes that are
exploited by sovereign regimes. While R.O. Zaporozhchen-
ko focuses on the positive aspects of the transformation
of spatial organisation, the results of this study reveal the
destructive potential of these changes for the effectiveness
of humanitarian law, in particular through the creation of
“grey areas” of legal regulation. The historical roots of sov-
ereignty revealed in the study found deeper justification in
E.S. Longhi’s (2022) work on d’Annunzio as the “father of
sovereignty” in the Fiume episode. The researcher demon-
strated how the crisis of liberalism and criticism of democ-
racy in the interwar period shaped the ideological founda-
tions of contemporary sovereignty, in particular through
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the concept of the “living law of the nation” as opposed to
the “dead law of states.” The study developed this thesis,
showing that contemporary manifestations of sovereign-
ty in humanitarian law inherit not only ideological atti-
tudes but also specific legal mechanisms for circumventing
universal obligations. The results demonstrated that the
mechanisms of reservations, first used on a massive scale
in the interwar period, are now used for the same purpose —
to preserve national autonomy while formally recognising
international norms. The results of the analysis of the
three-stage architecture of sovereignist resistance are con-
firmed in the study by J. Sondel-Cedarmas & F. Berti (2022)
on right-wing criticism of Europe. The authors systema-
tised nationalist, sovereignist and right-wing populist po-
sitions on the EU, drawing parallels with conclusions about
institutional mechanisms for circumventing universal ob-
ligations. In particular, they demonstrate how Eurosceptic
parties use formally democratic procedures to undermine
European integration. However, the study showed that
such mechanisms function not only in the European con-
text but are global in nature, as demonstrated by the exam-
ple of ASEAN, where the principle of consensus is used to
block any decisions that may affect the sovereign interests
of member states.

The conceptual framework of the study on the dyna-
mism of sovereignty was further substantiated in the work
of M. Mihatsch & M. Mulligan (2025). The authors demon-
strated the historical variability of concepts of sovereign-
ty, which correlates with conclusions about the evolution-
ary nature of ideological competition in humanitarian law.
The concept of “competing sovereignties” explains how
different actors - states, international organisations, non-
state actors - claim different aspects of sovereign power.
However, the study specifies these general trends, showing
the mechanisms of their manifestation in contemporary
international legal institutions through the prism of hu-
manitarian law as the sphere most sensitive to ideological
contradictions. The results of the analysis of the selectivi-
ty of R2P application find theoretical support in the study
by P. Drulék et al. (2024) on roles, ideologies and positions
in Czech foreign policy during the European migration
crisis. The researchers showed how national ideologies
shape states’ positions on international crises, confirming
the thesis of the ideological conditioning of the practical
application of universalist doctrines. They find that even
within the EU, different states interpret the same inter-
national obligations through the prism of their own ideo-
logical attitudes. However, the study extends this analysis
to the global level, demonstrating the systemic nature of
the problem by comparing different regional approaches
to humanitarian law. The conceptual foundations of uni-
versality analysed in the study find additional justification
in the work of K. Lidén (2020), who systematised the key
characteristics of the universalist approach in humani-
tarianism. K. Lidén highlighted the fundamental tension
between universal claims and particular practices, show-
ing how humanitarian organisations are forced to adapt
universal principles to local contexts. This is fully con-
sistent with the conclusions about the selectivity of R2P
application, but the study goes further, revealing the spe-
cific institutional mechanisms through which this tension
manifests itself at the level of inter-state relations and
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international law. The results of the analysis of the re-
lationship between sovereignty and liberalism correlate
with the conclusions of G. Martinico (2023), who explored
the links between sovereignty and anti-liberal tenden-
cies in contemporary Europe. The researcher showed how
the protection of sovereignty can serve as a cover for au-
thoritarian practices, in particular through the concept of
“liberal democracy,” which formally preserves democratic
procedures but undermines the liberal principles of the
rule of law. This confirmed the thesis that sovereignist
arguments are used to avoid international human rights
obligations, especially in the context of growing authori-
tarian tendencies in the world.

The transformation of universalist approaches to
human rights identified in the study finds parallels in
M. Budiana’s (2024) work on the evolution from univer-
salism to relativism in international politics. M. Budiana
analysed the theoretical aspects of this transformation,
showing how postcolonial criticism of universalism led to
the legitimisation of cultural relativism in international
law. However, the study demonstrated the practical con-
sequences of this transformation for the functioning of in-
ternational institutions, in particular through an analysis
of how culturally relativist arguments are used to justify
violations of humanitarian law. A significant comparison
can be made between the results on the ontological foun-
dations of ideological competition and O. Balaban’s (2024)
study on the ontological dimension of the universal as a
category of the humanitarian. The researcher reveals the
deep foundations of universalist thinking, showing how
the concept of the universal is rooted in the Western phil-
osophical tradition from Plato to Kant. This has provided
a better understanding of the nature of the conflict with
sovereignist approaches, which are based on fundamen-
tally different ontological principles — particularism, con-
textuality and cultural specificity. The regional aspects
of sovereignist resistance, analysed using the example of
ASEAN, were further substantiated in the work of G. Agos-
tinis & F. Urdinez (2022) on the links between authoritar-
ian and ecological regionalism, using the example of Chi-
na’s role in the Shanghai Cooperation Organisation. The
authors showed how authoritarian regimes use regional
organisations to promote alternative norms that directly
contradict Western liberal standards. This correlates with
the conclusions about ASEAN as a model of sovereign re-
gionalism, but broadens the understanding of this phe-
nomenon by showing its global nature and strategic co-
ordination between different authoritarian regimes. The
alternative models of international organisation identi-
fied in the study are further explored in a publication by
M. Naveed & F.Javaid (2021) on the Shanghai Cooperation
Organisation as a potential “NATO of the East”. Pakistani
researchers analyse how authoritarian regimes create al-
ternative international institutions that do not formally
oppose Western organisations but effectively undermine
their effectiveness by creating parallel mechanisms for
resolving international problems. This confirms the the-
sis about the systemic nature of sovereignist resistance
to universalist norms and demonstrates the coordinated
strategy of authoritarian regimes to reform the interna-
tional order. The results of the study relevant for analysing
the current state of international humanitarian law and
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outlining directions for its further development in the con-
text of a multipolar world order. Unlike previous studies,
which focused mainly on individual aspects of universalist
or sovereignty paradigms, this study reveals the systemic
nature of their interaction and mutual influence through
specific institutional mechanisms. This allows for a new
understanding of the nature of contemporary challenges
to international law and forms the basis for the search for
more effective ways to overcome them in the context of
global ideological competition.

Conclusions

The study confirmed the hypothesis that the tension be-
tween universal human rights and sovereignist doctrines
of statehood leads to inconsistent interpretations of inter-
national humanitarian law in different geopolitical blocs,
creating systemic obstacles to the protection of civilians
and undermining the legitimacy of international institu-
tions. An analysis of the origins of this conflict revealed
the structural ambivalence of the UN Charter, which com-
bines the proclamation of universal human rights with a
categorical prohibition on interference in the internal af-
fairs of states. This contradiction is the result of a histori-
cal compromise and forms the legal basis for the selective
interpretation of international norms in accordance with
geopolitical interests. This is confirmed by the practice of
exercising the veto: the Russian Federation has blocked
17 resolutions on Syria, and the Russian-Chinese double
veto has made it impossible to refer the Syrian case to
the International Criminal Court despite the support of
the majority of Security Council members. An analysis of
the Russian Federation’s aggression against Ukraine since
2014 has revealed a critical structural flaw in the univer-
salist system, whereby a permanent member of the Securi-
ty Council uses its veto power to block all R2P mechanisms
regarding its own crimes, creating a paradoxical situation
of complete paralysis of international humanitarian law.
This confirmed the need to reform the Security Council and
limit the veto right in cases of mass atrocities, as well as
the relevance of alternative concepts such as Brazil’s RWP.
Research into the evolution of the universalist R2P doc-
trine has demonstrated the fundamental problem of selec-
tivity in its application and the internal fragmentation of
the universalist paradigm. The contrast between the mil-
itary intervention in Libya under Resolution 1973 and the

complete paralysis of the international community during
the Syrian crisis illustrated the “pendulum effect,” where
exceeding NATO’s mandate in one conflict undermines
confidence in humanitarian mechanisms in future crises.
At the same time, the internal heterogeneity of the univer-
salist paradigm has been revealed through the emergence
of alternative concepts: the Brazilian RWP with addition-
al safeguards, the concept of “Responsibility for Peace”
with an absolute prohibition on the use of force, and the
African “non-indifference” as a unique synthesis of uni-
versalist and regional principles. This testifies to the evo-
lutionary nature of ideological competition and the mul-
tidimensional pluralism of contemporary humanitarian
law. The systematisation of institutional mechanisms for
circumventing universal obligations has revealed a com-
plex three-stage architecture of sovereign resistance. The
first level is represented by mechanisms of reservations to
international treaties, which transform universal law into
a mosaic system of individualised obligations, as demon-
strated by Soviet/Russian reservations to the Geneva Con-
ventions on the role of protecting states. The second level
is the application of “soft law” through non-binding po-
litical declarations that create the appearance of progress
while leaving states room to avoid legal consequences. The
third level is represented by regional alternatives, in par-
ticular the ASEAN model, which, through the principles of
non-interference and consensus decision-making, effec-
tively neutralises international standards, as was evident
during the Rohingya genocide. Further research should
focus on analysing the impact of artificial intelligence and
cyber warfare on international humanitarian law, the role
of non-state actors in shaping legal norms, mechanisms
for overcoming ideological polarisation in a multipolar
world order, and the development of new models of global
governance capable of combining universalist principles
with respect for cultural diversity and state sovereignty.

Acknowledgements
None.

Funding

None.

Conflict of Interest
None.

References
[1] Aggression Against Ukraine: Resolution/Adopted by the General Assembly. (2022, March). Retrieved from https://

digitallibrary.un.org/record/3965290?In=en &v=pdf.

[2] Agostinis, G., & Urdinez, F. (2022). The nexus between authoritarian and environmental regionalism: An analysis
of China’s driving role in the Shanghai Cooperation Organization. Problems of Post-Communism, 69(4-5), 330-344.

doi: 10.1080/10758216.2021.1974887.

[3] Aidonojie,P.A., Agbale, O.P., Odojor, O.A., & Ikubanni, 0.0. (2021). Human rights: Between universalism and cultural

relativism. AJLHR, 5(1), 97-1009.

[4] ASEAN Agreement on Disaster Management and Emergency Response. (2005, July). Retrieved from https://cil.
nus.edu.sg/wp-content/uploads/2019/02/2005-ASEAN-Agreement-on-Disaster-Management-and-Emergency-

Response-1.pdf.

[5] Balaban, O. (2024). Ontological dimension of universal as the category of humanitarian. LOGOS-A Journal of Religion,
Philosophy, Comparative Cultural Studies and Art, 119, 31-38.

[6] Bellamy, A.J. (2004). Ethics and intervention: The “humanitarian exception” and the problem of abuse in the case of
Iraq. Journal of Peace Research, 41(2), 131-147. doi: 10.1177/00223433040417717.

Foreign Affairs, Vol. 36, No. 1



https://digitallibrary.un.org/record/3965290?ln=en&v=pdf
https://digitallibrary.un.org/record/3965290?ln=en&v=pdf
https://doi.org/10.1080/10758216.2021.1974887
https://www.researchgate.net/publication/355038503_HUMAN_RIGHTS_BETWEEN_UNIVERSALISM_AND_CULTURAL_RELATIVISM
https://www.researchgate.net/publication/355038503_HUMAN_RIGHTS_BETWEEN_UNIVERSALISM_AND_CULTURAL_RELATIVISM
https://cil.nus.edu.sg/wp-content/uploads/2019/02/2005-ASEAN-Agreement-on-Disaster-Management-and-Emergency-Response-1.pdf
https://cil.nus.edu.sg/wp-content/uploads/2019/02/2005-ASEAN-Agreement-on-Disaster-Management-and-Emergency-Response-1.pdf
https://cil.nus.edu.sg/wp-content/uploads/2019/02/2005-ASEAN-Agreement-on-Disaster-Management-and-Emergency-Response-1.pdf
https://www.ceeol.com/search/article-detail?id=1252741
https://doi.org/10.1177/0022343304041777

Dmytrenko et al.

[7] Blokker, P. (2024). International law and populist critique. In Research handbook on international law and domestic
legal systems (pp. 332-350). Cheltenham: Edward Elgar Publishing. doi: 10.4337/9781800373167.00025.

[8] Brannigan, A. (2008). Humanism and realism in international humanitarian law. Canadian Journal of Sociology, 34(1),
202-206. doi: 10.29173/cjs4544.

[9] Budiana, M. (2024). Human rights and international politics: From universalism to relativism. Journal of Law, Social
Science and Humanities, 1(2), 188-203.

[10] Césaire, A. (1955). Discourse on colonialism. Paris: Présence Africaine.

[11] Charter of the Organization of African Unity. (1963, May). Retrieved from https://ulii.org/akn/aa-au/act/charter/1963
charter/eng@1963-05-25.

[12] Chemillier-Gendreau, M. (2025). The failure of international law to become universal, and the reasons for it. Federalist
Debate, 38(1).

[13] Constitutive Act of the African Union. (2000). Retrieved from https://au.int/sites/default/files/pages/34873-file-
constitutiveact_en.pdf.

[14] Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949. Russian
Federation. (1949, December). Retrieved from https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/state-parties
RU.

[15] Cook, A.D. (2021). Humanitarian diplomacy in ASEAN. Asian Journal of Comparative Politics, 6(3), 188-201.
doi: 10.1177/20578911211019247.

[16] Declaration on Principles of International Law Concerning Friendly Relations and Cooperation Among States in
Accordance with the Charter of the United Nations. (1970, October). Retrieved from https://digitallibrary.un.org/
record/202170?v=pdf.

[17] Druldk, P., Hlavackova, H.N., & Zakravsky, J. (2024). Roles, ideologies and positions. In Roles and ideologies in the
Czech foreign policy: The case of European migration crisis (pp. 9-26). Cham: Palgrave Macmillan. doi: 10.1007/978-3-
031-49975-3 2.

[18] Fassin, D. (2023). Afterword: Humanitarianism, between situated universality and interventionist universalism.
Social Anthropology, 31(1), 103-105. doi: 10.3167/saas.2023.310108.

[19] France, accession to Protocol I. (n.d.). Retrieved from https://casebook.icrc.org/case-study/france-accession-

protocol-i.
[20] Genser, J. (2018). The United Nations Security Council’s implementation of the Responsibility to Protect: A

review of past interventions and recommendations for improvement. Chicago Journal of International Law, 18(2),
article number 2.

[21] Ginsburg, T. (2020). Authoritarian international law? American Journal of International Law, 114(2), 221-260.
doi:10.1017/ajil.2020.3.

[22] Hashem, M. (2004). Humanitarian intervention and its challenges to sovereignty. The Kosovo crisis. (Master's thesis, The
American University in Cairo, Cairo, Egypt).

[23] Hehir, A. (2013). The permanence of inconsistency: Libya, the Security Council, and the Responsibility to Protect.
International Security, 38(1), 137-159.

[24] Implementing the political declaration on explosive weapons in populated areas: Questions and answers. (2023).
Retrieved from https://www.inew.org/wp-content/uploads/2023/10/INEW_Implementation_QA_.pdf.

[25] Implementing the Responsibility to Protect: Report of The Secretary-General. (2009, January). Retrieved from https://
digitallibrary.un.org/record/647126?v=pdf.

[26] In Meeting Following Russian Federation’s Veto of Cross-Border Aid Text, General Assembly Speakers Highlight
Humanitarian Consequences for Millions (Press Release GA/12517). (2023, July). Retrieved from https://press.un.org/
en/2023/gal12517.doc.htm.

[27] International Covenant on Civil and Political Rights. (1966, December). Retrieved from https://www.ohchr.org/en,

instruments-mechanisms/instruments/international-covenant-civil-and-political-rights.

[28] International Covenant on Economic, Social and Cultural Rights. (1966, December). Retrieved from https://www.

ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights.

[29] Jones, M. (2025). Athens vs. Sparta: The history of the Peloponnesian war. Retrieved from https://historycooperative.
org/the-peloponnesian-war-athens-vs-sparta/.

[30] Kolmasova, S. (2016). Inconsistencies between Libya and Syria? Pragmatic revisionism and the Responsibility to
Protect. Central European Journal of International and Security Studies, 10(2), 10-32.

[31] Letter dated 9 November 2011 from the Permanent Representative of Brazil to the United Nations addressed to the
Secretary-General. (2011, November). Retrieved from https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-
6D27-4E9C-8CD3-CF6E4FF96FF9%7D/POC%20S2011%20701.pdf.

[32] Lidén, K. (2020). Universality. In Humanitarianism (pp. 220-222). Leiden: Brill. doi: 10.1163/9789004431140 0102.

[33] Longhi, E.S. (2022). The father of “sovereignism”: d’Annunzio in Fiume between the crisis of liberalism and the
critique of democracy. Modern Italy, 27(1), 35-47. doi: 10.1017/mit.2021.63.

[34] Marah, T.S. (2025). Humanitarian law and ASEAN: Analyzing regional commitment and humanitarian response
mechanisms in Southeast Asia. Journal of Governance and Public Administration, 2(2), 495-511. doi: 10.70248/jogapa.
v2i2.2128.

Foreign Affairs, Vol. 36, No. 1



https://doi.org/10.4337/9781800373167.00025
https://doi.org/10.29173/cjs4544
https://myjournal.or.id/index.php/JLSSH/article/view/251
https://www.larevuedesressources.org/IMG/pdf/CESAIRE.pdf
https://ulii.org/akn/aa-au/act/charter/1963/charter/eng@1963-05-25
https://ulii.org/akn/aa-au/act/charter/1963/charter/eng@1963-05-25
https://openurl.ebsco.com/EPDB%3Agcd%3A10%3A6397578/detailv2?sid=ebsco%3Aplink%3Ascholar&id=ebsco%3Agcd%3A184606530&crl=c&link_origin=scholar.google.com
https://au.int/sites/default/files/pages/34873-file-constitutiveact_en.pdf
https://au.int/sites/default/files/pages/34873-file-constitutiveact_en.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/state-parties/RU
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/state-parties/RU
https://doi.org/10.1177/20578911211019247
https://digitallibrary.un.org/record/202170?v=pdf
https://digitallibrary.un.org/record/202170?v=pdf
https://doi.org/10.1007/978-3-031-49975-3_2
https://doi.org/10.1007/978-3-031-49975-3_2
https://doi.org/10.3167/saas.2023.310108
https://casebook.icrc.org/case-study/france-accession-protocol-i
https://casebook.icrc.org/case-study/france-accession-protocol-i
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1729&context=cjil
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1729&context=cjil
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/authoritarian-international-law/FEE3604900EE3EF547B5A87BEA265571
https://fount.aucegypt.edu/retro_etds/1802/
https://www.jstor.org/stable/24480572
https://www.inew.org/wp-content/uploads/2023/10/INEW_Implementation_QA_.pdf
https://digitallibrary.un.org/record/647126?v=pdf
https://digitallibrary.un.org/record/647126?v=pdf
https://press.un.org/en/2023/ga12517.doc.htm
https://press.un.org/en/2023/ga12517.doc.htm
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://historycooperative.org/the-peloponnesian-war-athens-vs-sparta/
https://historycooperative.org/the-peloponnesian-war-athens-vs-sparta/
https://cejiss.org/inconsistencies-between-libya-and-syria-pragmatic-revisionism-and-the-responsibility-to-protect
https://cejiss.org/inconsistencies-between-libya-and-syria-pragmatic-revisionism-and-the-responsibility-to-protect
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/POC%20S2011%20701.pdf
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/POC%20S2011%20701.pdf
https://doi.org/10.1163/9789004431140_0102
https://www.cambridge.org/core/journals/modern-italy/article/father-of-sovereignism-dannunzio-in-fiume-between-the-crisis-of-liberalism-and-the-critique-of-democracy/8C6E59F0698769983D2EE99126A950B6
https://doi.org/10.70248/jogapa.v2i2.2128
https://doi.org/10.70248/jogapa.v2i2.2128

4< Research Articles \/\

[35] Martinico, G. (2023). Sovereignty and illiberalism. Sant’anna Legal Studies. doi: 10.2139/ssrn.4584135.

[36] Mihatsch, M., & Mulligan, M. (2025). Shifting sovereignties: A global history of a concept in practice. Berlin: Walter de
Gruyter GmbH & Co KG. doi: 10.1515/9783111447117.

[37] Molthof, M. (2012). ASEAN and the principle of non-interference. Retrieved from https://www.e-ir.info/2012/02/08
asean-and-the-principle-of-non-interference/.

[38] Morris, J. (2013). Libya and Syria: R2P and the spectre of the swinging pendulum. International Affairs, 89(5), 1265-
1283.doi: 10.1111/1468-2346.12071.

[39] Myanmar: No justice, no freedom for Rohingya 5 years on: Anniversary of atrocities highlights international inaction.
(2022). Retrieved from https://www.hrw.org/news/2022/08/24/myanmar-no-justice-no-freedom-rohingya-5-years.

[40] Naveed, M., & Javaid, F. (2021). Is the Shanghai Cooperation Organization making a “NATO of the East”? Pakistan
Journal of International Affairs, 4(3), 599-615. doi: 10.52337/pjia.v4i3.265.

[41] Nollkaemper, A. (2011). Universality. In Max Planck encyclopedia of public international law. Oxford: Oxford University Press.

[42] O’Connell, M.E. (2010). Responsibility to Peace: A critique of R2P. Journal of Intervention & Statebuilding, 4(1), 39-52.

[43] Orford, A. (2011). International authority and the responsibility to protect. Cambridge: Cambridge University Press.

[44] Raman, R., Arvind, L., Gupta, P., & Khanna, P. (2023). R2P: A comparative study: Between universalism and Asian
exceptionalism. In The Indian yearbook of comparative law 2020 (pp. 219-245). Singapore: Springer Nature Singapore.
doi: 10.1007/978-981-99-5467-4 11.

[45] Referral of Syria to International Criminal Court fails as Negative Votes Prevent Security Council from Adopting Draft
Resolution (Press Release SC/11407). (2014, May). Retrieved from https://press.un.org/en/2014/sc11407.doc.htm.

[46] Regan H. (2023). Myanmar junta travel restrictions are holding up vital aid to cyclone-hit communities. Retrieved from

index.html.
[47] Resolutlon 1264. The India-Pakistan Question. (1957, December). Retrieved from http://unscr.com/en/

resolutions/1264.
[48] Resolution 1769 (2007)/Adopted by the Security Council at its 5727" Meeting, on 31 July 2007. (2007). Retrieved from

https://digitallibrary.un.org/record/604309?v=pdf.
[49] Resolution 1973 (2011)/Adopted by the Security Council at its 6498™ Meeting, on 17 March 2011. (2011). Retrieved

from https://digitallibrary.un.org/record/699777?v=pdf.

[50] Resolution 1975 (2011)/Adopted by the Security Council at its 6508™ Meeting, on 30 March 2011. S/RES/1975. (2011).
Retrieved from https://digitallibrary.un.org/record/604309?v=pdf.

[51] Resolution Adopted by the General Assembly 2131 (XX). Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of Their Independence and Sovereignty. (1965, December). Retrieved
from http://un-documents.net/a20r2131.htm.

[52] Resolution Adopted by the General Assembly on 14 September 2009. 63/308. The Responsibility to Protect. (2009,
October). Retrieved from https://docs.un.org/en/A/RES/63/308.

[53] Resolution Adopted by the General Assembly on 16 September 2005. 2005 World Summit Outcome (Resolution A/
RES/60/1). (2005, October 24). Retrieved from https://docs.un.org/en/A/RES/60/1.

[54] Resolution Adopted by the Human Rights Council on 4 March 2022. 49/1. Situation of Human Rights in Ukraine
Stemming from the Russian Aggression (2022, April). Retrieved from https://www.ohchr.org/en/hr-bodies/hrc
regular-sessions/session49/res-dec-stat.

[55] Roth, K. (2006). Was the Iraq war a humanitarian intervention? Journal of Military Ethics, 5(2), 84-92.
doi: 10.1080/15027570600711864.

[56] Rousseff, D. (2011). Speech by the President of the Federative Republic of Brazil at the opening of the general debate

of the 66" session of the United Nations General Assembly. Retrieved from https://www.biblioteca.presidencia.gov.

br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-da-presidenta/discurso-da-presidenta-da-
republica-dilma-rousseff-na-abertura-do-debate-geral-da-66a-assembleia-geral-das-nacoes-unidas-nova-iorque-
eua.

[57] Ruoppo, A.P.; & Viparelli, I. (Eds.). (2021). Aporie of European integration: Between humanitarian universalism and
sovereignism. Naples: FedOA — Federico II Open Access University Press.

[58] Russia’s Military Doctrine. (2000). Retrieved from https://www.armscontrol.org/act/2000-05/russias-military-
doctrine.

[59] Security Council Demands Immediate End to Violence in Myanmar, Urges Restraint, Release of Arbitrarily Detained
Prisoners, Adopting Resolution 2669. (2022, December). Retrieved from https://press.un.org/en/2022/sc15159.doc.
htm.

[60] Security Council Resolution 1244 (1999) (S/RES/1244). (1999, June). Retrieved from https://docs.un.org/en/S
res/1244(1999).

[61] Security Council Resolution 1973 (2011) on the Situation in Libya (S/RES/1973). (2011, March). Retrieved from https://
www.globalr2p.org/resources/resolution-1973-libya-s-res-1973/#:~:text=Resolution%201973%20authorizes%20
Chapter%20VII%20measures%20for%20the,zone%200ver%20Libyan%20airspace%20and%20an%20arms%20
embargo.

[62] Shared vision, common action: A stronger Europe. A global strategy for the European Union’s foreign and security
policy. (2016). Retrieved from https://www.eeas.europa.eu/eeas/global-strategy-european-unions-foreign-and-
security-policy en.

Foreign Affairs, Vol. 36, No. 1



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4584135
https://dx.doi.org/10.2139/ssrn.4584135
https://doi.org/10.1515/9783111447117
https://www.e-ir.info/2012/02/08/asean-and-the-principle-of-non-interference/
https://www.e-ir.info/2012/02/08/asean-and-the-principle-of-non-interference/
https://doi.org/10.1111/1468-2346.12071
https://www.hrw.org/news/2022/08/24/myanmar-no-justice-no-freedom-rohingya-5-years
https://pjia.com.pk/index.php/pjia/article/view/265/195
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e1497
https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=2566&context=law_faculty_scholarship
https://www.cambridge.org/core/books/international-authority-and-the-responsibility-to-protect/20815DA6631E6BD81C1C3E57CEB3CB83
https://doi.org/10.1007/978-981-99-5467-4_11
https://press.un.org/en/2014/sc11407.doc.htm
https://www.cnn.com/2023/05/18/asia/cyclone-mocha-aid-restrictions-myanmar-intl-hnk/index.html
http://unscr.com/en/resolutions/1264
http://unscr.com/en/resolutions/1264
https://digitallibrary.un.org/record/604309?v=pdf
https://digitallibrary.un.org/record/699777?v=pdf
https://digitallibrary.un.org/record/604309?v=pdf
http://un-documents.net/a20r2131.htm
https://docs.un.org/en/A/RES/63/308
https://docs.un.org/en/A/RES/60/1
https://www.ohchr.org/en/hr-bodies/hrc/regular-sessions/session49/res-dec-stat
https://www.ohchr.org/en/hr-bodies/hrc/regular-sessions/session49/res-dec-stat
https://doi.org/10.1080/15027570600711864
https://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-da-presidenta/discurso-da-presidenta-da-republica-dilma-rousseff-na-abertura-do-debate-geral-da-66a-assembleia-geral-das-nacoes-unidas-nova-iorque-eua
https://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-da-presidenta/discurso-da-presidenta-da-republica-dilma-rousseff-na-abertura-do-debate-geral-da-66a-assembleia-geral-das-nacoes-unidas-nova-iorque-eua
https://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-da-presidenta/discurso-da-presidenta-da-republica-dilma-rousseff-na-abertura-do-debate-geral-da-66a-assembleia-geral-das-nacoes-unidas-nova-iorque-eua
https://www.biblioteca.presidencia.gov.br/presidencia/ex-presidentes/dilma-rousseff/discursos/discursos-da-presidenta/discurso-da-presidenta-da-republica-dilma-rousseff-na-abertura-do-debate-geral-da-66a-assembleia-geral-das-nacoes-unidas-nova-iorque-eua
http://www.fedoabooks.unina.it/index.php/fedoapress/catalog/book/238
http://www.fedoabooks.unina.it/index.php/fedoapress/catalog/book/238
https://www.armscontrol.org/act/2000-05/russias-military-doctrine
https://www.armscontrol.org/act/2000-05/russias-military-doctrine
https://press.un.org/en/2022/sc15159.doc.htm
https://press.un.org/en/2022/sc15159.doc.htm
https://docs.un.org/en/S/res/1244(1999)?utm_source=chatgpt.com
https://docs.un.org/en/S/res/1244(1999)?utm_source=chatgpt.com
https://www.eeas.europa.eu/eeas/global-strategy-european-unions-foreign-and-security-policy_en
https://www.eeas.europa.eu/eeas/global-strategy-european-unions-foreign-and-security-policy_en

Humanitarian law as a space for competition among global ideologies...

[63] Sondel-Cedarmas,J., & Berti, F. (Eds.). (2022). The right-wing critique of Europe: Nationalist, sovereignist and right-wing
populist attitudes to the EU. Oxford: Taylor & Francis.

[64] Terms of reference of ASEAN Intergovernmental Commission on Human. (2009). Retrieved from https://aichr.org/
wp-content/uploads/2020/02/TOR-of-AICHR.pdf.

[65] Text of U.N. Resolution on Irag. (2002, November). Retrieved from https://web.archive.org/web/20021108201750,
http://archives.cnn.com/2002/US/11/08/resolution.text/.

[66] The ASEAN Charter. (2015, February). Retrieved from https://www.asean.org/wp-content/uploads/2021/09/2.-
February-2015-The-ASEAN-Charter-18th-Reprint.pdf.

[67] The Responsibility to Protect: Report of the International Commission on intervention and state sovereignty, 2001.
(2001, December). Retrieved from https://surl.li/gsmiyx.

[68] Trahan,].(2020). Existing legal limits to Security Council veto power in the face of atrocity crimes. Cambridge: Cambridge
University Press.

[69] Tucker, P. (2022). Sovereignty and the globalization trilemma: Universalist versus pluralist international law and
system in a world of civilizational states. In Global discord: Values and power in a fractured world order (pp. 249-266).
Princeton NJ: Princeton University Press. doi: 10.23943/princeton/9780691229317.003.0011.

[70] United Nations Charter. (1945). Retrieved from https://www.archives.gov/milestone-documents/united-nations-
charter#:~:text=Citation%3A%20First%20and%20signature%20pages%200f%20the%20United,established%20
with%20the%20signing%200f%20the%20UN%20Charter.

[71] Universal Declaration of Human Rights. (1948, December). Retrieved from https://www.un.org/en/about-us

universal-declaration-of-human-rights.
[72] Vienna Convention on the Law of Treaties. (1969, May). Retrieved from https://legal.un.org/ilc/texts/instruments

english/conventions/1_1_1969.pdf.

[73] Voeten, E. (2021). Ideology and international institutions. Princeton: Princeton University Press.

[74] Zaporozhchenko, R.O. (2023). Political forms of spatial organization in the context of contemporary globalization

processes. (Doctoral dissertation, V.N. Karazin Kharkiv National University, Kharkiv, Ukraine).

Foreign Affairs, Vol. 36, No. 1



https://library.oapen.org/handle/20.500.12657/103041
https://library.oapen.org/handle/20.500.12657/103041
https://aichr.org/wp-content/uploads/2020/02/TOR-of-AICHR.pdf
https://aichr.org/wp-content/uploads/2020/02/TOR-of-AICHR.pdf
https://web.archive.org/web/20021108201750/http:/archives.cnn.com/2002/US/11/08/resolution.text/
https://web.archive.org/web/20021108201750/http:/archives.cnn.com/2002/US/11/08/resolution.text/
https://www.asean.org/wp-content/uploads/2021/09/2.-February-2015-The-ASEAN-Charter-18th-Reprint.pdf
https://www.asean.org/wp-content/uploads/2021/09/2.-February-2015-The-ASEAN-Charter-18th-Reprint.pdf
https://surl.li/qsmiyx
https://www.cambridge.org/core/books/existing-legal-limits-to-security-council-veto-power-in-the-face-of-atrocity-crimes/7EB9A13B1DE4F573CE29CEA6D3DFF936
https://doi.org/10.23943/princeton/9780691229317.003.0011
https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf
https://www.torrossa.com/en/resources/an/5558705
https://core.ac.uk/download/pdf/592786097.pdf
https://core.ac.uk/download/pdf/592786097.pdf

Research Articles \\
— -

VIK 327
DOI:10.59214/ua.fa/1.2026.38

ISSN: 2663-2675
E-ISSN: 2663-2683

IMTapsana Mycradasage

Kandudam nonimuunux nayk

HayionanvHa akademis Hayk A3epoatioxicany

AZ 1001, eyn. Icmiznanism, 30, m. Baky, Azepb6atioxcan
https://orcid.org/0000-0002-3784-9986

AzepoOaiizkaHO-BipMEHCHKI BiTHOCUHU
Yy HOCTKOH(JIIKTUH Tepiof (2020-2024)

Awnoraunis. ITicisa 3aBepineHHs BiifHM Ta BiZHOBIEHHS TePUTOPiaNbHOI LiMicHOCTI A3ep6aiifkaHy iHiliaTuBa mpe3uaeHTa
1. AsieBa 0710 MiANIICAHHSI MUPHOTO JIOTOBOPY 3 BipMeHi€r0 3a/MIIaEThCS aKTyaIbHOKO Yepe3 HepO3B’si3aHi CyIiepeyHOoCTi, 0
MiATPUMYIOTh HAIPY>KEHICTb Y perioHi. AKTyaIbHICTh TEMM TAKOK 3yMOBJIEHA THM, 1[0 PeTiOHaIbHAa CTabiIbHICTh i PO3BUTOK
KOMYHiKalliif Mk AzepbaiiiskaHoM Ta BipMeHi€to € cTpaTeridyHo BasKIMBUMY (hakTopamy B IpoIeci MmigmMcaHHs] MUPHOTO
IoroBopy. T'o0BHOIO MeTOI0 pob6oTH OyB aHasi3 30BHILTHBOMOMITUYHOI cTparerii A3epb6aiimkaHy B MOCTKOHMIiKTHMI
nepioz Ta MepcrekTUBY MiAMMCAHHSI MUPHOI YTOIM B YMOBAX Cy4acHOI reornoniTuuHoi KoHdirypatii. B xoni nocmigkeHHS
6yB BUKOPUCTAHUI PETPOCIIEKTUBHUI Ta MOTITONOTIUHMIA aHAJTi3 [JIs TOTO, 06 MPOCTEKUTHU €BOMIOLI0 a3epOaiimKaHo-
BipMEHCHKMX BiIHOCKH Ta [/Isl iHTepIpeTallii MoMiTMYHNUX pillleHb. XPOHOJIOTiUHE YITOPSAKYBAHHS MO/l B CIIPUSIIO Gi/TbIII
JleTaJbHOMY PO3YMiHHIO TIePCIIeKTUB Ta MOXK/IMBOCTEN 1eperoBOpHOro mpoiecy. JJoBeneHo, o perioHaabHnii PO3BUTOK
MOXXIMBUI TIPY YMOBI BiJICYTHOCTi B3a€MHUX TePUTOPiaJIbHUX TTpeTeH3ilt cTopiH. [IparHeHHs mo3aperioHaJbHMUX aKTOPiB
BTPYUYATHUCS y BPErYTIOBaHHS KOHMIIKTY HETaTMBHO BILIMBAE HA CUTYAIIiI0, P IIbOMY JeCTPYKTUBHY POJIb Bifirpae ®paHiiis,
SIKA 3aroCTPIOE CYMEePeYHOCTi MiK perioHambHMMM KpaiHamu. Bynb-siKi Cripobu MiATPUMMKM PeBAaHMIMCTCbKUX HACTPOIiB
YCKJIa[HIOIOTh IIeperoBOPHMI MpoLieC i 3aTPUMYIOTh MiANMCaHHS MUPHOTO AOTOBOpPY. BM3HavyeHo, 10 He 3BakalouM Ha
nepesik mpo6yeM, akTMBHA TUIIZIOMaTHYHA TTO3MIIisI A3ep6aiimKkany Ta iHiliaTUBHiCTh TypeuunHy poOISITh MiAMMCAHHS
MUpHOI yromu 3 BipmeHi€lo peanicTMUHMM, IO BiJKpMBA€ IEPCHEKTUBU PETiOHAJIBHOTO PO3BUTKY, TEOTIOTITUYHOTO
3minHeHHs [liBgenHoro Kaskasy, peasnizaiiii TpaHCIIOPTHUX i eKOHOMiUHMX ITPOEKTiB. CTOPOHU MiATPUMYIOTh BOCTOPOHHI
KOHTaKTY 3 METOI0 Y3TOIKeHHSI CylepewInBUX MUTaHb. Y pasi MiAnMcaHHsI MUPHOI YTOOM JepsKaBU PerioHy 3MOXKYTb
MIOCMIUTY TOPTOBO-€KOHOMIUHi 3B’SI3KM Ta aKTUBi3yBaTM TPAHCIIOPTHO-JOTICTMYHI MOXIMBOCTI. IIpakTUYHA LiHHICTh
PO6OTHM TONIATae Y BUKOPUCTAHHI Pe3y/IbTaTiB IJIs1 OLiHKM MEPCIIeKTUB a3epbaiiiskaHo-BipMEHChKIX BiTHOCVH, PO3POOKHU
peKoMeHalliii om0 perioHaJbHOI CTabiIbHOCTI Ta IMATOTOBKM HABUaJbHMX MaTepiajiB i3 MiKHApPOOHMX BiTHOCMH i
MDKHapOIHOTO ITpaBa

Knrouosi cioBa: MyupHMit OTOBip; TeperoBopy; CTpaTeris; Aiacropa; KOHCTUTYIIiST; 30BHIIlIHI aKTOpU

Beryn

AKTYyaJIbHiCTh TEMU 3yMOBJIEHA HEOOXiTHICTIO OCTiIsKeH-
HSI TTIOCTKOH(IIKTHUX TIpolieciB MiXX Asep6aiimkaHoM i
BipMeHi€o [T BU3HAuUeHHS TEePCHEKTUB ITiAIMCaHHS
MupHoro gorosopy. OdilliiiHe 3aKpirieHHsI HOBOTO eTa-
Ty BiJHOCUH MiX CTOPOHAMM MOKE 3HU3UTU PU3UK KOH-
dnikriB, 3MiLHUTY TOBipY, CIPUSITU BiTKPUTTIO KOPAOHIB,
3POCTAHHIO TOPriBIi Ta iHBectuiii. [Ipyra kapabaxcbka
BiliHa TiATBEpOMIa CTpaTeriuyHy repesary Asepbaiimska-
HY, 3I00YyTY Ticas okymarii iioro Teputopiit y xoxi Ilep-
mroi BiitHu. S. Neset et al. (2023) BU3HAUMIIH, IO TIEpEMOTra
AsepbaiigkaHy 3HAUHO 3MiHMJIA T€OTIOITUYHY CUTYAIil0
B SIKiit BipmeHis ocna6na, a odiniitunii Baky mpomoBkuB

IoMiHyBaTi. B po6oTi moBemeHo, 1o 3’SIBUIaCh MOXK/IM-
BiCTb /111 perioHaJIbHOTO EKOHOMIUHOTO CITiBPOOITHUIITBA,
0Cc006/MBO B cepi eHepreTKy, TPAaHCIIOPTY Ta JIOTiCTUKN.
B xopi aHamnmi3y nuTaHHS 3aHre3ypCcbKOTO KOPUIOPY IMicC/s
Opyroi kapabaxcbkoi Biiitu, M. Caner (2025) 6y/i0 moBe-
JIeHO, 110 nocuieHHs poii TypeuunHu sk wieHa OpraHi-
3auii IliBHiyHOATIAaHTHMYHOTO foroBopy (HATO) B perioni
BUKJIMKAE HebakaHHS ypsaay IpaHy #TH Ha MOCTYIKU. 3a
orinkoo M. Caner, IpaH JOTpUMY€ETbCS BUBAskKeHOI MO3M-
i, yTPMMYIOUMCh BiJi Pi3KUX MPOTECTIB 3 METOI0 YHUK-
HEeHHsI ecKaJjallii Ta BogHOYac He Hagalouy MOBHOI ITif-
TPUMKM KOOHI 3i cTopiH. Takuit miaxin nos3sonus [pany
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Mycmadghazade

MiHIMi3yBaTu pU3NMKu, TP I[bOMY He BTPATUBIIN BIUIUBY
y CTpaTeriyHo BaskiMBOMY perioHi. [IpoeKT 3aHre3ypcbKo-
ro KOPUJIOPY € He MPOCTO TPAHCIIOPTHOIO iHiliaTuBOM0, a
BK/IMBMM TEOMOJIITUUHUM iHCTPYMEHTOM, SIKMII MOXKe
3MIHUTM CTpaTeriyHe craHoBue Ipany B KaBkasi.
Awnanis mpoiecy MneperoBopiB, OCHOBHUX MYHKTIB,
Tepemnkos N0 MiANMCaHHSI MUPHOTO AOTOBOPY, IOPUINAY-
HUX, TIOJIITUYHMX Ta TEPUTOPiaJbHUX MUTAHD JOCTiIKeHO
B mpali F. Shafiev (2023). ABTOp 3a3HaUMB, 1110 OJHI€H0 i3
OCHOBHMX TIpO6/ieM, sIka YCKJIATHIOE IiIMMCAaHHS JIOTO-
Bopy € TeKCT KoHctuTynii Bipmenii. Takosk 6yno miggaHo
KpUTHUILII TismbHiCTh MiHChbKOI rpymu Opranisaiii 3 6e3-
ek i criBpob6iTHunTBa (OBCE), 3ampOIOHOBAHO ITif-
TPUMAHHS TIPSIMMUX IBOCTOPOHHIX KOHTaKTiB MiK A3sep-
GaiimkaHoMm Ta Bipmenieto. IHTepecu Ta 1ini Pociiichkoi
@enepariii (P®) mopno IMiBmenHoro KaBkasy mpoaHasiso-
BaHi B mybmikanii K.S. Anggraeni (2022). IlizkpecneHo,
mo P® BucTynwia KIOUYOBMM aKTOPOM KOHQIIKTY: He
JIIIIEe TIOCEPEeIHMKOM, a ¥ BiliChKOBOIO CTOPOHOIO, OCKiJ/Ib-
KM TIocTavaja 30poi 060M KpaiHaMm, a 3TOOM Harpa-
BUJIa A0 perioHy mmpoTBopiiiB. Ha gymKky aBTopa, Pocis
MOXKe BUITHM 3 pOJIi MUPOTBOPLS Ta MEPETBOPUTUCS Ha
KOHKypeHTa TypeuudnHu, 1[0 B MEPCIeKTUBi MaTume He-
raTUBHMI BIUIMB Ha 1i BiIHOCMHMU 3 iHIIMMMU JepskaBaMu
periony. TeomnoniTnuHi nepeBaru Asepbaiimkany y BiitHi
Ta MicIsIBO€HHe BimHoBieHHs1 Kapabaxy cramu mpemme-
ToM mMckyciit B mpaugsx M. Kasim & R. Cicek (2024) ta
E. Kavtaradze (2024). ABTopu BUSIBUIN, 110 reorpadivHi
Ta nemorpadiuni xapakrepuctuku IliBgennoro Kapabaxy
Ta MPUJIEIINX PaiOHIB BIUIMBAIOTh HA CTPATETiyYHy 3HAUY-
IIiCTh perioHy, caMe TOMY KOHTPOJIb HaJl TEPUTOPIEIO A€
AsepbaiikaHy TepeBaru y BiiicbKOBOMY, EKOHOMIUHOMY
i memorpadiunomy riaHi. JocaimkerHs: R. Wrobel (2025)
MiJKPecaniIo CKIaAHICTh TeonoMiTUYHOI CUTyallii y CBiTi
Ta BIUIMB pOCijicbKoi okymanii Ha nogii Ykpainu B IliB-
nenHomy KaBkasi. ITimTBepaskeHo ociabiaeHHs poni PO B
perioHi Ta aktuBi3auist HoBux rpasiiB (Kuraii, CriomydeHi
MItatn Amepuku, TypeuunHa Ta €Bpomneiicbkuii Coro3).
TakoxX JoBeIeHO TTO3UTUBHY TeHAEHIIi0 IT0/I0 IimcaH-
HSI MMPHOTO JIOTOBODY, MiJKpecaeHo, o 3MiHa 6amaHCy
CUJT MO3KE TiIIITOBXHYTY CTOPOHU A0 KOMITpoMicy. [Torpu
3HAUHY KiJbKiCTh JOCIiIKeHb, Y BUCBIT/IEHHI JaHOI TeMu
3a/IMIIAITHCS TTPOTAINHY, 30KpeMa BifICYyTHil KOMIIIeK-
CHMIT Migxim mo aHasi3y Imomilt, iHTepeciB CTOPiH Ta perTi-
OHAJIbHUX aKTOPiB. MeTolo 11i€i cTaTTi 6Yy/I0 JOCTiIKEeHHS
IBOCTOPOHHIX BifHOCMH A3ep6aiimkany Ta Bipmenii mic-
5 3aBepiueHHs BitiHu 2020 p. Ta BUSBJI€HHS NIePCIIEKTUB
MiIMCAaHHS MUPHOTO AOTOBOPY MisK CTOPOHAMM.

Marepianu Ta MeToau

VY po60Ti BUKOPUCTAHO KOMILJIEKC METOiB, 10 3abe3me-
YMB CUCTEMHUII i [PYHTOBHUIA aHasli3 JBOCTOPOHHIX BiJl-
HOocMH A3epbaiimkanHy Ta BipmeHii y mocTkoHGIiKTHMI
nepion micast BiiHM 2020 p. Ta MepCIeKTUB IMiANMCaHHS
MUPHOTO JTOTOBOpY. i 360py Ta 06po6KM MaTtepianiB
BUKOPUCTOBYBAIMCST HayKkoBi mybmikarii 2020-2025 p.,
HOPMAaTUBHO-TIPaBOBi JOKyMeHTH, 30KkpemMa Shusha Dec-
laration... (2020), 3BiTu Karabakh Liberation Organiza-
tion (2021). Takoxk 3acTocoBaHo oililini maHi mepkaBHUX
opraHiB (Statement by the President..., 2020; Ministry of
Foreign Affairs of the Republic of Azerbaijan..., 2024). [To-
CTiIKeHHST BKIoUano iHTeprperaiito Declaration on the
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Independence of Armenia (1990) K YMHHMKA BILIMBY Ha
IMHaAMiKy JBOCTOPOHHIX BiJHOCMH Ta IIpOIleC MUPHOTO
Bpery/toBaHHs. [lopiBHSUIbHMIT aHasi3 HOpMaTUBHO-TIpa-
BOBUX JOKYMEHTIB Ta OQilliliHNX 3a9B AO3BOJIUB iIeHTHU-
¢dikyBaTy pisHMII0O MDXK JeKIapaTMBHUMMM HaMipaMu Ta
MPakTUYHOW peasliszalli€el0 MOMiTUUHMX pillleHb. [lepe-
Bipka HamiitHoCTi iHdopMmalii 3a6e3mevyBasacs IUISIXOM
CITiBCTABJIEHHSI TAHMUX KiJIbKOX JIsKepes Ta MiATBepasKeHHS
ix odiuiftnumu mokymeHTamu. OCHOBY aHali3y CTaHO-
BWIM TE€OPEeTUUHi MiJX0nu Ta TMOMITOMOTiuHI MeTonu, 110
JO3BOJIMIM OLiHUTY POJIb 30BHIilIHIX akTopiB (Typeuun-
Hu, PO, I'pysii, [pany, ®paHiiii) y neperoBopHoMy mpoiie-
ci, Ha ocHOBI mpailp P. Gawliczek & K. Iskandarov (2023),
E. Kavtaradze (2024) ta M. Kapanadze & A. Oniashvi-
li (2025). KomIieKCHa OIiHKa PU3MKIB, [0 TPUKIALY,
no3uuii @paHuii, peBaHUIMCTCbKMUX HACTpoi Bipmenii,
03BOMMIA BUAITUTK (GaKTOPH, SIKi MOKYTb YIIOBITbHU-
T MUPHUIT Tpollec, Hampukaam. TeMaTUUHMI MigXif
3a6e31MeuYnB JeTATbHUI PO3IJISI, KIIOUOBUX MO/, TAKUX
SIK meiMiTallisi KOpAOHiB Ta Y3TOMIKEeHHS ITyHKTiB TEKCTY
MMPHOTO JOTOBOPY, & PETPOCIIEKTUBHMUIA aHaJli3 IOMIOMIr
MPOCTEKUTM AMHAMIKY JTBOCTOPOHHIX KOHTAKTiB, OCHOB-
Hi TOCSTHEHHs Ta mpobiemMu. MeTomosoTist epemdavaia
CHUCTEMATU3AIII0 JaHUX MO/I0 eKOHOMIYHUX, TPAHCIIOPT-
HO-JIOTICTMYHMX Ta 6e3MeKOBUX iHilliaTUB y perioHi, o
HAZA/I0 MOXK/IUBICTb OLIIHUTY TIOTEHIIITHUI BIUIUB MUP-
HOTO JIOTOBOPY Ha PO3BUTOK pPerioHajbHOI iH(ppacTpyk-
Typu Ta iHTerpauiiiHi nmpouecu. IToniTonoriunnii aHamis
3a6e3MeuynB OLiHKY 30BHIIIIHbOTIONI TUMHMX DillleHb Ta [iii
[lepkaB, a TAKOXX BUSIBJIEHHSI B3a€MO3B’SI3KiB MiX ITOJTi-
TUYHUMM, EKOHOMIUHMMU Ta 6e3MeKOoBUMM (HaKTOpaMu,
110 BIUIMBAIOTD Ha MPOLEC MiJMYCaHHSI MUPHOTO 10TOBO-
py. 3aCTOCyBaHHSI TAKOTO CUCTEMHOTO MiAX0AY T03BOINIIO
BUSIBUTU IPUUMHHO-HACTIIKOBI 3B’I3KM MiX JIisIMU peTio-
HQJIbHUX Ta MO3apeTioHaJIbHUX aKTOPIB i iXHIM BIIMBOM
Ha TeMI¥ Ta e()eKTUBHICTh IepPeroBOPHOTO MPOIIEeCY.

PesynbTaTi Ta 0OrOBOpEeHHS

Oxynanis Kapabaxy Bipmeniero TpuBana 3 1989 mo 2020
p., IpM 1IbOMY IMUIUIOMAaTMUHi 3ycuist AsepbaiigkaHy
110710 Bpery/nioBaHHsI KOHQUIIKTY Ta BiZJHOBIEHHS TePUTO-
piasibHOI 1IiiCHOCTI He Manu ycnixy. HapomieHHSsT eKOHO-
MiuHMX i BifiICbKOBUX pecypciB 103BOMMI0 A3epbaiimkaHy
PO3POOGUTHM TOBrOCTPOKOBY CTpaTeriro, CIpsSMOBAHY Ha
3Mil[HEHHSI eKOHOMiKM, MOfepHisaliilo apmii Ta 3a6es-
MevyeHHsT MUPIIOoi OUIIJIOMATUYHOI MiATPUMKM OJIsT TO-
BepHEHHS BTpayeHMX TepuTopiii. Sk 3asHauann M. Kap-
anadze & A. Oniashvili (2025), Asep6aiimKkaH oTpuMaB
3HAYHi TPUOYTKY, BUKOPUCTABIIM CBOi 6araTi mpupop-
Hi pe3epBu. lli ekoHOMiUHi pecypcu 3acTOCOBaHi 3aJist
HapolleHHs BilicbkoBOi Milli. BaKy 3aKymoBye cyuyacHe
BilicbkoBe obmanHaHHs Yy I3paimto, TypeyunHu Ta iHIMUX
kpain. [loHag 60 % iMmmopty 036poeHHsT A3epbaiiKany
npumnazano Ha I3paine y 2017-2020 pp. V nepiog, 3 2010
o 2020 pp. Azep6aiimkaH 3aKynuB y I3paino mmpokmit
acoOpTUMEHT 0e3MiJIOTHUKIB, pakeT i MiHoMeTiB. Typeu-
YyMHA Bifirpasa KIOUYOBY pOJb Y IiArOTOBI asepb6aii-
JKaHCHKOTO BiliCbKOBOTO IepCOHAITY, HALAIOUM MiATPUM-
Ky, 30kpema y cdepi 3acTocyBaHHS 6€3MiIOTHUX CUCTEM
Bayraktar. Tak, eKOHOMiUHa IMOTY)KHiCTb A3epbaitmKany y
JleKispKa pas3iB mepeBuiye eKOHOMiKy Bipmenii, a itoro
BilicbKOBMIT GIOMKET MPUOIN3HO B IT'SITh pasiB OiNbIINii
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(Kapanadze & Oniashvili, 2025). ITiciast 3q06yTTsT mepe-
Moru Asep6aiiikaHOM, CTOPOHM PO3ITOYaIN 3aTSKHUIA,
aje CTpaTerivHo BAKIMBUIL TIPOLlEC MUPHUX TIE€PETroBO-
piB. Bipomosk 2020-2024 pp. azepbaiiiskaHo-BipMeHChKi
BiIHOCUHM 6yIM OOGYMOBJIEHI CIIIBHMMM TOMOBJIEHO-
cTsiMu Ta npoTupivysimu. [Ipoiiec meperoBopiB mokasas,
0 3aJUIIMINCh TUTAHHS, SIKi CTOPOHM HaMaraloThCs
rogosaTtu. Ilepiow mpo6ieMoI0 € KOHCTUTYIIiiHO-TIpa-
BOBMIT acIiekT: A3epbaiiikaH BMMarae 3akKpinmMTu BigMo-
BY BiJl TepUTOpialbHMUX INIpeTeH3iii Ta BHECTU 3MiHM [0
npeam6ynu Declaration on the Independence of Arme-
nia (1990). V npeam6ysi 3asHavaeThes, 1o Pecry6iika
BipmeHist BBaykae pilmeHHs PO BO33’€qHAHHS BipmeH-
cpkoi PamsHcbkoi Coriamictuunoi Pecny6miku ta Ha-
ripHo-Kapa6axcbkoi aBTOHOMHOI 0671acTi BifmoBimHUM
IO iCTOpPUYHOI CIpaBefIMBOCTi Ta HOPM MixKHapOJHOTO
npaBa. AzepbaiiskaH iHTepIIpeTye lie TON0XKeHHSI SIK Te-
puTopianbHy MpeTeH3ilo, [0 BUKJINKAE TPOTUPIUUS MiK
cropoHamu. 3miHa KoHcTuTylii € ogHMM i3 HallBasKim-
BillMX MUTaHb HA HUIAXY A0 MMPHOI yroau. 3a MiAcym-
kamu [Ipyroi Kapa6axcpkoi BiiffHM CTOpOHM Mifgmucann
3asBy Big 10 sucromama 2020 p. (Azepbaiimkan, Bipme-
His1, P®), srigHo 3 sikowo Pecrybmika BipmeHist rapaHTye
6e3MeKy TPAHCIIOPTHOTO CIIOIYYEeHHS MiXK 3aXigHUMU
pajioHamMu AsepbaiimkaHcbKoi Pecry6miku Ta Haxiue-
BAaHChKOIO ABTOHOMHOIO Pecry61ikoi0 3 MeTOW OpraHi-
3a1ii 6e3mepemKkogHOr0 pyxy TPOMasiH, TPAHCIIOPTHUX
3aco6iB Ta BaHTaXiB B 060X HampsMkax (Statement by
the President..., 2020). IIpoTe BipMeHCbKMIT ypsii Bif-
MOBJISIETbCSI BUKOHYBATH IIe 3060B’s13aHHS. BipMeHCbKa
OITO3MIIisI CTBOPIOE IEePEIIOHM /IS MiAIIMCAaHHS MUPHOTO
IOTOBODY. BipMeHis He 3a6e3meuye TPaHCIIOPTHE CITOTY-
YyeHHsT MiX Asepb6aiimskaHoM Ta HaxiueBaHoM, 1110 610Kye
peamizaliito BaskiMBOi perioHanbHOi iHMpacTPyKTypHOI
JIaHKK. BHYTpilIHS noniTuyHa HecTabinbHiCTh Y BipMmeHii
YCKIAAHIOE YXBAJIEHHS CTPATEriuHUX pillleHb, X0ua yKIa-
JIeHHSI MMPHOTO TOTOBOPY 3 A3epb6aiiizkaHOM CTBOPIIIO 6
repeayMOBM JIJISI 3MiITHEHHS il €KOHOMiKM Ta ITiIBUIIEH-
HSI perioHajabHOI KOHKYPEHTOCIIPOMOKHOCTI.

MMicns mignucaHHs CHiIBHOI TPbOXCTOPOHHBOI 3asiBU
npem’ep-MmiHictp Bipmewnii H. IlammHsIH 3BepHYBCSI O
rpoMajisiH, KOHCTATyBaBIIM 3HAYHi BTPATU Ta BigCTyIu
30pOiiHMX CUI KpaiHu: MaTepiajJbHO i IICUXOJIOTIYHO Bi-
pPMeHCbhKa apMmist ¢1abiira, TOK He 3MOKe YMHUTHK orip. Ha
nyMky H. IMammHsHa, 6inbine 20 TUC. BipMEHCbKUX COMIAT
Mory 6yTH B3SITi Y MONIOH, ik6M BipmeHis He mipmucana
crinbHy 3asBy Bif, 10 mucronazga 2020 p. (Karabakh Libera-
tion Organization, 2021). Peasnii BoeHHO1 cuTyalii cupuii-
masa He nuiine Bipmewis, asne it Pocisi. Tak, B rpymHi 2020
npesugeHT P® B. Ilyrin migTBepaus, mo Kapa6ax — e
TepuTopis Asepbaitmkany. IIpUITHSATTS Ta MPOTOIOIIEHHS
1bOTO (aKTy 6Y/I0 TAKOK Pe3yJbTaTOM reONOoTiTUUHOI CH-
Tyalii, anxke BijftHa npoTu YkpaiHu, TUCK 3 60Ky EBporin,
rmocia6eHHs BIUIMBY B PerioHi He AaBaju iii iHIIIOTO BU-
60py (Hushcha, 2025). Pocist miaTpumyBana KOHOIIKT, Ke-
PYIOUMCH TeOCTPATEriYHMMM MipKyBaHHSIMM, Ta He CIIPU-
si1a jioro TpaHcdopMallii y cripaBejiuBy i JOBrOTPUBATY
MMPHY YTOZAY, IO Binmosigano ii inTepecam y 36epeskeHHi
CTaTyCy «3aMOPOXeHOTro KOHMiKkTy». ITic/is 3aBepIleHHSs
BiliHM PO3TI0YaBCs MPOLieC BUBeOEHHS POCiiICbKIUX MUPO-
TBOPIIiB i3 TepuTopii Kapabaxy, 1o CTaso BasKIMBUM KPO-
KOM Yy 3MillHeHHi mo3uiiiii Asepbaiimkany. B cBoto uepry,

TypeuunHi BAAIOCh MOCWJIUTY CBill BIUIMB B PerioHi, 0Co-
6nmBo mics migmucanHs Shusha Declaration... (2020).
JIOKyMeHT CIPSIMOBAHUI Ha TMOMIMOIEHY CITiBIIPalio
Asepb6aiimkany Ta TypedunHM B IOJITUUHI, eKOHOMIU-
Hiil, 6Ge3MeKoBill, KyIbTYpHiii, TyMaHiTapHiii, OCBiTHiii
cdepax. BignosigHo [o meknapartii, BiIKpUTTS KOPUIOPY,
SIKMIA 3’€MHYe 3axigHi paiionn Asepbaiimkany 3 Haxiue-
BaHCHKOIO aBTOHOMHOIO PeCITy6JTiKOI0, a TAKOK OyiBHMII-
TBO 3ajii3HuLi HaxiueBan-Kapc, cipusiTume mocuaieHHIO
TPaHCIIOPTHO-KOMYHIKalliifHMX 3B’$13KiB MiX A3sepbaii-
IkaHoM i TypeuyunHow. Peanizalis BKa3aHOTO MOJIOXKEeH-
HSI DO3BOMUTh TypeuumHi CTaTv TPAH3UTHUM ITyHKTOM
perioHy mo €Bponu B 06xin Ipany. Ilepemora A3sepbaii-
JIKaHy Yy BilfHi 03Hauasa He Jiuile BiTHOBJIEHHSI TEPUTO-
piaspHOI 1iicHOCTI, a i1 mapaneyibHe (GOPMyBaHHS HOBOL
reomnoniTnuHoi KoHbirypauii B perioni IliBgeHHoro Kas-
Kasy. BuHMKanyu npomosuii mon0 CTaHOBIEHHS HOBOTO
dbopmaTy B3a€EMOBITHOCMH MiX MIPOBIIHMMM Jep>KaBaMm
periony. OfHi€lo i3 TaKMX ifeit cTano cTBopeHHs hopmaTy
3+3, kpaiuu IliBmenHoro KaBka3sy (Asepbaiimkas, Bipme-
His, ['py3ist) Ta Tpu Benuki perioHanbHi nepxkaBu: IpaH,
Pocisi, TypeuunHa. IHiniatopom popmary Buctymmia Ty-
peyvuyHa, NpoTe Iepiia 3ycTpid Ha PiBHI 3aCTYITHUKIB Mi-
HiCTpiB 3aKOPJOHHUX CIpaB BimOynaach B rpyani, 2021 p.
B Mocksi (Javakhishvili, 2022). [TpeacraBuuku I'pysii He
B3SUIM YYacCTi B 11iii 3yCTpiui uepes TepuUTOpiaabHi IpeTeH-
3ii PO mono Hei. [IpoTe BaXKIMBOIO NepeBaroi dhopmarty
3+3 € Te, 1O epXXaBM PerioHM MOXYTb CIiJIbHO MPOTU-
IisSITM 30BHIIIHIM 3arpos3aM, BpaxoBylouu reorpadiuHe
TOJIO’KeHHS, iCTOPilo, Ky/AbTypy i Tpaguiii. [IpegcraBHuU-
KU IepskaB-yuacHUIb GopMaTy IPOBOIMUIN TPUUi 3yCTpi-
ui (MockBa, TerepaH, Cramo6y:). [IparHeHHsT MOCKBU 10
dbopmaty 3+3 BumIgmae sIK cTpaTeriuda crpoba BigHOBU-
™M cBiil BrummB y IliBneHHomy KaBkasi, cripsmoBaHa Ha
BigHOBIeHHS poiti Pocii K KI104u0BOro rpaBlis B Mpoleci
HopMaJiisanii BigHocuH Mix Bipmenieio Ta Asepbaiimka-
HOM, 30KpeMa IIIOJI0 BiTHOBIEHHS pOGOTH TPAHCIIOPTHUX
kaHajiiB (Wrobel, 2025). Sk 3asHauaB B. Hajiyev (2025),
BPaxXOBYIOUM TPAa€KTOPil0 HOpMasti3allii BifHOCUMH MixX Bi-
pMeHi€ro Ta A3ep6aiiiKaHOM Ta HelllofaBHi perioHasbHi
MO, MOCSTHEHHS 1Ii€i MeTU BUIAEThCS demai CKIagHi-
muM. Takok B yMoBax MuUpy GyAyTh peasizoBaHi TpaH-
CITOPTHO-JIOTiCTUYHI ITPOEKTM MiKHApOZHOIO 3HAYEHHS.
Tomy dopmat 3+3 MOKHA Ha3BaTH PETiOHAIBHOIO TUIAT-
dbopmoto, sSIKka YaCTKOBO CTUMY/IIOE 361MKeHHST BipmeHii
Ta Asepb6aiimkany.

V kBiTHI 2022 p. AsepbaiiaxaH Ta BipmeHist jomo-
BWJINCH ITPO TiITOTOBKY MUPHOT'O IOTOBOPY 3a pe3ysbTa-
Tamu 3ycTpiui B Bproccesni. [HiliaTuBa 3amoyaTKyBaHHS
MMUpPHUX TeperoBopiB Hayiexana Asep6aiimkany. Bom-
HOUYac yepe3 HeypsIOBi opraHisaiii, 30kpema, Freedom
House, B iHbopmaliiiHOMy mpocTopi nepioguuHo ¢ik-
CYIOTbCSI KaMmaHii, mo ¢opMyIoTh #Oro HeraTMBHMIL
imMimk, 30kpeMa yepe3 KpUTUYHI my6riikaiii okpeMux
MiXKHApOOHMX OpraHisailiii Ta mepia, siki Asep6aiimikaH
posliHioe K ymepemkeHi. g ri6puaHa BiitHa cra-
Jla GijbIll aKTMBHOIO OJpa3y INic/sl 3aBepIIEeHHS BiliHU
(Muxtar-Agbabali, 2024). Ypsig A3epb6aiinskany o6pas qu-
TIOMaTUYHi 3aC06U [JIS1 TIOAONaHHSI 30BHIIIHBOTO TUCKY
Ta HOpMasisailii JBOCTOPOHHIX BigHOCMH. 14 Gepe3Hs
2022 p. Asep6aiigkaH 3amporioHyBaB BipmeHii MupHY
iHiiaTMBY, IO BK/IIOYAsIA IT'ATh TyHKTIB:
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1) B3aeMHe BU3HAHHSI CyBepEeHITeTy, TepUTOPiaabHOI
LJTICHOCTI OAVH OJHOTO, HEMOPYUIHOCTI MiXXHApOZHUX
KOPIOHIB Ta MOJiTUUYHOI He3aJIeKHOCTI IepKaB;

2) B3a€EMHe MiATBepAKeHHS BiJICYTHOCTI TEPUTOPi-
albHUX MpPeTeH3iil ONMH 40 OLHOTO Ta MPUIHSITTS I0pK-
IuuHe 3000B’sI3aHHS MPO Te, IO TaKa MpeTeHsis He Oyme
BUCYBATHCS Y MaiilOyTHbOMY;;

3) BimMOBa Bifl 3arp03 3aCTOCYBAHHSI CUJIM ITPOTU I10-
JIITUYHOI He3aJIe)KHOCTi Ta TepUTOpiaJbHOI LiTiCHOCTI Y
MiXaep>KaBHUX BiTHOCHHAX;

4) penimiTallis Ta AeMapkalis Jep)XaBHUX KOPIOHiB,
BCTAHOBJIEHHS IUTUIOMATUYHUX BiTHOCUH;

5) BIIKPUTTS TPAHCIIOPTY Ta KOMYHiKaIlliii, BCTAHOB-
JIeHHS iHIIMX BiJITOBiIHMX KOMYHiKalliif Ta BCTaHOBJIEH-
HsI CITiBpOGiTHMUIITBA Y cdepax, IO CTAHOBJISITh B3a€EMHUIA
iHTepec.

IIporioHOBaHi A3sepbaiigkaHcbKolo Pecmy6iikoio
MUpHi iHILiaTMBYU Ta HAsSBHI ITSATh MYHKTIB BiAIOBI-
ganu iHTepecam 000X CTOpiH. BusHaueHi cTOpoHaAMM
TOJIOXKEHHSI CTBOPIOIOTh TepefyMOBM [Jisl TIONAJIbILIO-
rO CIiBpOOITHMUIITBA Ta JOCATHEHHS CTaGiTbHOrO MUDY.
TMopnii 2022 p. 3acBigumM/in OJHOYACHY HAsIBHICTh SIK MMO-
3UTUBHUX, TaK i HETATMBHUX TEHJEHILill y mepebiry me-
pPeroBOpHOro Ipoliecy. PerioHaapHUIT KOHTEKCT 3asiu-
IIAETHCS CYTTEBUM UMHHMKOM [IMHaMiKM I€PeroBopiB,
OCKIJIbBKM CYCiJiHi JlepskaBM aKTMBHO pearyloTh Ha TPaH-
chopmarrii 6e3mMeKOBOr0 cepemoBuINa. IpaH MPOAOBKYE
BifirpaBaTu BaXXIMBY pOJib Yy perioHanbHilil momitwuii,
Xoua ioro BigHOCMHM 3 A3epbaiiiskaHOM MepiogMUHO
XapakTepusymThcsl cymnepeyHoctsimu  (Press Release
regarding..., 2023). IpaH He Moske KOHKypyBaTu 3 Typeu-
yMHOIO Ta Pocier y Mic/JIsIBOEHHOMY cepefoBMILi 100
MUTaHb 6e3TeKy, TOTITUYHOTO BIUIMBY UM €KOHOMIUHO-
ro 3anydyeHHsl. Ha Bigminy Bim TypewyumHwu Ta I3painio,
AsepbaiimkaH He 3ampoCKB OTO M0 BiHOBJIEHHS Te-
puUTOpIii, 0 MeXYIOTh 3 [paHOM, Uepe3 HalpykeHi BiJ-
HOCMHM MiX gBoma Kpainamu (Gevorgyan, 2022). Ipan
IIOBrOCTPOKOBO 3aiiMaB IMPO-BipMeHCHKY MO3MIIil0, Xoua
jioro B3aeMMHM 3 AsepbaiimkaHOM IPYHTYIOTbCS Ha
CIiTBHOMY KOPAOHI, pemiriiiHO-KyIbTYypHit 6aM3bKOCTI
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Ta eKOHOMIiuHiil B3aemopii. [Ipy boMy MpsIMi KOHTAKTU
Jlep>kaBHUX TPeCTaBHUKIB 3aBXAM TMO3UTUBHO BILIU-
BalOTh Ha HOpMaJsisallilo JBOCTOPOHHIX BigHocuH. Tak,
CIiJIbHI TPOEKTU: eHepreTUYHi Ta eKOHOMiYHi MOCUJIIO-
I0Tb B3a€EMOBIUIMB MiX AepkaBamu. 19 tpaBusi 2024 p.
npe3umeHT Ipany 1. Paici 3ycTpiBcsi 3 mpe3supeHTOM
Asepb6aitmkany 1. AmieBuM Ha JepskaBHOMY KOPAOHI B
paiioni rimpoysniB Xymadepin ta I'm3 Tamacu Ha pivni
Apas (ITham Aliyev and president..., 2024). Peanizatist
LIbOTO MIPOEKTY CTaJja JOA4ATKOBMUM CTUMYJIOM [ peTio-
HaJbHOTO PO3BUTKY, OCKiIbKM BomocxoBulle Xynadepin
06’eMOM OM3BKO IBOX MiJbSIpAIB Ky6bomMeTpiB 3abesrte-
Yyy€e 3pOIIeHHS CiIbChKOTOCIIOAAPChKUX YTimb i hopmye
CTpaTeriyumii pe3epB MUTHOI BOAM. 3TiIHO 3 OI[iIHKOIO
E. Hashimov et al. (2025), Taki indpacTpykrypHi iHimia-
TUBM He JMlIe CIPUSIOTh MKIEepKaBHiil Koomepaliii, a
i IpUBEPTAIOTh yBary MPOBiIHUX ITT0GATbHUX AKTOPIB.
[MutaHHs 3aHTe3yPChbKOTO KOPUIOPY, KMt [paH po3risi-
[la€ SIK MOTeHIiiHY Mepenrkoay IJisi CBOTO PO3BUTKY SIK
pEerioHaJbHOTO TPAH3UTHOTO BY3/1a, € KIYOBUM (hak-
TOPOM CTPMMAHOTO CTaBjieHHsI TerepaHy mo A3sepbaii-
mxany. Cepeqn mpMuMH BilMOBM Bif, peani3allii MpoekTy
BUJIIAIOTh PU3UK BTPATM CYXOIyTHOTO CIIOMYYEHHS 3
BipmeHnieto ta moctyny go KaBkasy, a TakoX IMOTeHIIili-
He 0OMeXXeHHS BIUTMBY IpaHy Ha I'pysito, YopHe Mope Ta
Pocito (Golmohammadi, & Azizi, 2025). BogHouac, Kopu-
Jop TifipBe 34aTHICTb [paHy KOHTPOIIOBATY TPAH3UTHI
MapupyTy 3 Typeuunnu ao LlenTpanbHoi Asii. Ipan mae
HeOJHO3HAUHY MO3UII{I0 W00 IpUCYTHOCTI TypeuunHu,
yneHa HATO, mo613y cBOiX KOpAOHiB. Y IbOMY KOHTEK-
cti TerepaH Ta €peBaH IparHyTh KOHCOMIAYBATH MO3UITiT
MpoTH asepbaiiIKaHChKO-TYPeIbKOi 0Ci Ta pO3IIsal0Th
MOXJ/IMBICTh 3a7yuyeHHSI [HZil 1O CBOTO CTpaTeriyHoro
anmpsincy (Koshelnyk, 2023). 3aHre3ypcbkuii KOpUZOD,
ro3HaveHuit Ha PucyHky 1, mpoxonutsb yepe3 Oppayrafn,
Bemigar Ta iHWI K/IIOYOBI MYHKTHU. [HIII TpaHCHOPTHI
MapuIpyT Azep6aiimkaHy cripsiMmoBaHi go I'pysii Ta Pocii
(niBHiyHi MapupyTu uepe3s ImxeBaH, ['azax Ta Camyp), 10
Typeuunnu (Mapiipytu yepes Irgup, idyuy Ta Kapc) Ta
Io Ipany (nmiBmeHHi mapuipytu yepe3 Xopanis i Acrapa).
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PucyHoK 1. 3aHre3ypcbKuii KOPUAOP Ta iHII PerioHaabHi TPAaHCIIOPTHI MPOEKTU

Ixkepeno: M. Caner (2025)

Foreign Affairs, Vol. 36, No. 1




4< Research Articles \/\

ITpoexT 3aHre3ypCchbKOrO KOPUAOPY MA€E CTpaTeriyHe
3HaUeHHS B 30BHIilIHIi momiTuii Asep6aiimkany. [Tepen-
6ayvasocs, o 3aHre3ypcbKuii TPAHCIOPTHUIT KOPUAOP
MIPOXOAUTHME Yepes 44-KiIoMeTPOBY IiJITHKY TepUTOPii
Bipmesii Ta 3’emHae Asep6aiimkaH i3 i10r0 €KCKIaBOM —
HaxiueBanHio. IIpoTe peasni3alisg BigNoOBiZHMX KOMY-
HiKaIifHMX MPOEKTiB, SIK i MiAMMCcaHHS MUPHOI yroau,
HeMOXX/IMBa 6e3 B3a€EMHOI 3roAu CTOpiH. BipMeHis kaTe-
TOPUYHO 3allepeuye BUKOPYUCTAHHSI TEPMiHY «KOPUIOP»,
HAroJIONIYI0YM Ha HeoOXimHOCTi 3abesmeveHHs 6Gesme-
PEeLIKOAHOTO TPaH3UTy. IMOBipHO, 1[0 TPAHCIIOPTHO-JIO-
TiCTMYHI acrekTu, 30KpeMa MUTAHHSI 3aHTe3YPChbKOTO
KOPUI0PY, 06rOBOPIOBATUMYTbCS ITiC/ISI YKIaAEHHS MUP-
HOro JoroBopy. BogHouac yci kpaiHu perioHy 3allikas-
JeHi B peani3alii LIbOTO MPOEKTY, OCKIIbKU BiIKPUTTS
3aHre3ypCchbKOro KOPUIOPY Ma€ 3HAUHUI €KOHOMiUuHMUI
TTOTEeHIliaJl i 61BIIOCTI CTOPiH, BKJIIOUHO 3 BipmeHiero.
Bucrynaioun Ha aeB’sTomy [M1o6ambHOMY BakMHCbKOMY
dopymi 16 uepBHst 2022 p., Mpe3ugeHT AsepbOaiimKaHy
I. AnieB migkpeciuB, 1m0 BipMeHM KOPUCTYIOTbCS Jla-
YMHCHKOIO IOPOTOI0 6€e3 OYyAb-SIKMX MePeIIko, Y1 oome-
skeHb 3 2020 p., Tozi SIK a3epbaiimkaHIli HE MOXYTh TaKk
caMoO BUIBHO NepecyBaTucs uyepes BipmeHilo Ta 3aHre-
3ypPCbKUIT KOpUAOP AJist 3B’13Ky 3 HaxiueBaHHIO, 110, HA
jioro nymKy, € HecripaBemauBuM (Shafiev, 2023). He3Ba-
>Kalo4M Ha MOMITUYHI AMCKycii HAaBKOIO 3aHre3ypCcbKOTo
KOPUIOpPY, IPOEKT Ma€ eKOHOMiuHe 3HauUeHHs /I KpaiH
perioHy. AsepbaiiiskaHCbka Ta TypellbKa CTOPOHMU Bif-
CTOIOIOTh PO3IIMPEHHS MOJTITUUHOTO JiaoTy MI0/I0 OT0
peasnisanii. BnpoBamkeHHSI TPOEKTY MOsKe BIUIMHYTU Ha
eKOHOMIiUHi, TIOJMITUYHI Ta TPAHCIIOPTHO-KOMYHiKaIlii-
Hi 3B’I3KM MiX JepskaBaMu periony. [Ipore He Bci mep-
skaBM GepyTh yyacTb y KOHCTPYKTMBHMX I€PEroBOpax.
3okpema, ®paHlisl Hamae BificbKOBY MiATpMUMKY Bipme-
Hii, 9K nigxpecieHo B.B. Donmez (2023), nigTpumyooun
mimitTapusarito Bipmenii odiuiiinmii [Tapmx mopyirye
perioHambHy 6Gesneky. Taka mgectabinisyroua IMO3UILisS
HETraTMBHO BIUIMBA€E€ Ha I€PCIEKTUBYU perioHaabHOTo
CIiBpOGITHUIITBA JepskaB. MiHiCTp 3aKOPIOHHUX CIIpaB
@panuii K. Konona Bupymmna go Bipmenii micis Toro,
gk Asepb6aiimkaH BiZHOBMB KOHTPOib Hana Kapabaxowm,
a TiIg TeperoBopiB 3 MUTaHb 0e3MeKkyu Ta OOGOPOHM,
3 sxoBTHS 2023 p., K. Konona 3asBwa, mo go Bipmenii
6yme BimnpaByieHO 36por0 31l 3MilTHEHHS i1 060pOHY
npotu Asepbaiigkany (Ministry for Europe and Foreign
Affairs, France, 2023). [TigTpumMKa 3 60Ky @paHiiii mocu-
JIIO€ PEBAHIIMCTCHKI imei Bipmenii.

IMouaToKk aKTMBHOI peasisalii mnpouecy MOignucaH-
HSI MUPHOTO [IOTOBOPY CYIPOBOMKYETHCS BUKIMKAMMU,
iHinifioBaHMMM HeperioHATbHUMM KpaiHamu. OmHUM i3
MPUKIAAIB € pe3osollis, yxBanseHa 17 ciuns 2023 p. Ce-
HaToMm @paHIlii, IKa 3aK/IMKAE 0 3aPOBA/KEHHST CaHK-
1iii mpoTu AsepbaiiikaHy y 3B’SI3Ky 3 BiJHOBIEHHSIM
cyBepeHiTery Han Kapa6axom (French Senate adopts
Resolution..., 2024). Te, uo Kpaiuu, sKi He HaJaeXaThb OO
[TliBmenHoro KaBkasy, 6epyTb y4acTb Y GOpMYyBaHHi IIMX
iHilliaTUB, CTBOPIOE NOMATKOBI CKJIQAHOIII JIs peasizarllii
MMPHOTO TPOIlecy, 3arporioHOBaHOro A3epbaiigkaHoM
Bipmenii. Bnipomossx 2023 p. BipmeHnis Hamaranach CcKo-
PUCTATHUCh 3aXiTHOIO MiATPUMKOIO, IPEICTaBUBIIN cebe B
poiti TpaHcopTHOTO Xaby. Came ToMy, 26 sKOBTHS 2023 p.
npem’ep MiHicTp Pecnybmiku BipmeHis Ha m’sTomy

T6imicbkomy ¢opymi IIIOBKOBOTO IIISIXY 3aIIPOIIOHYBAB
iIe0 TPaHCIIOPTHO-JOTICTUYHOrO TmpoeKkTy «Ilepexpe-
crst mupy» (Kavtaradze, 2024). Ile 6yna ueprosa cripoba
ypsny BipmeHii npomeMoOHCTpyBaTH CBOIO MOMITUYHY Ta
€KOHOMiUHy 3HAYMMIiCTh B PerioHi B KOHTEKCTi HOBUX
JIOTICTUYHUX MPOEKTiB, SIKi peasni3yioTbcs B [liBHeHHOMY
KaBka3i. OmHaK IpoeKT He € peayiCTUYHNUM, SIKIIO BPaxo-
BYBAaTU TPAHCIIOPTHO-JIOTiCTUYHI MOX/IMBOCTI Ta penbed
BipMmewnii. 3aisHuuHiI Ta aBBTOMOOI/IbHI JOPOTY He B CTaHi
NpuitMaTy Mi>KHapoAHi BaHTaXi, OCKiJIbKM BOHM IOTpe-
6yI0Th MOZIepHi3allii Ta 3HaUHUX iHBeCTUIIii. [Ticast mpo-
TOJIOLIEHHST LIbOTO TIPOEKTY KO HA JlepskaBa, BKIYAIUN
yeHiB €Bpomneiicbkoro Cor3y He IMpOosIBMIA 3allikaBbiie-
HicTb oo «Ilepexpectss mupy». OfHaK, K0 BipmeHist
3MOKe TIOeTAINTHO BPETY/IIOBATY TUTAHHS, SIKi CYTTEBO
BIUIMBAIOTh HA MpPOLIeC MiJMM1CaHHSI MUPHOTO JOrOBODY,
TO 1Ie TTOKPAIINTh i BimHOCKHHM He nuiite 3 Asepbaiimka-
HOM, ajie i1 3 TypeuunHolo. BipmeHist 3Moske eKCIIOpTyBa-
TU CBOi TOBapu 4yepe3 TePUTOPII0 CYCiIHBOI JepskaBu g0
€sponu. Tak, BiIKpUTTs KOpAOHiB 3 TypeuunHO MOXKe
3HU3UTYU JIOTICTUYUHI BUTPATH, OCOOGIMBO AJISI TOPTIiBJi 3
€Bporoio. BipmeHis, B CBOIO uepry, 3Moske MOA0IaTH Te-
omonituyHi Ta reorpadiuHi o6MeskeHHS. B mepcrekTu-
Bi ypsan Bipmenii morogutpk 3MiHy KoHCcTuTyLii nuissxom
pedepennymy. Y 2024 p. 6y0 TPOBEIEHO Y3TOKyBATbHI
IIii 1010 Mmepeavi TepuTopiii Ta MexaHi3MiB gemimiTarrii
KOPIIOHY, MPU IIbOMY 3HAYHY YACTMHY MPOEKTY MUPHOL
YroaM TOTOMKeHO CTOPOHAMM, a MUTAHHS KOPUIOPIB i
TPAHCIOPTHOTO 3B’$I3Ky aKTMBHO 0OTOBOPIOBAJIOCS 3 OT-
JIALy Ha 3HAYeHHS OJIs1 perioHajJbHOI iHGpacTpyKTypu
ta goBipu (Ministry of Foreign Affairs of the Republic of
Azerbaijan..., 2024). 3acTymHUK Bigminy ammiHicTpanii
npe3yueHTa 3 MMTaHb 30BHIIHBOI MOMITUKY X. ['afisKieB
4 ciuynga 2024 p. KOHCTaTyBaB, L0 MK CTOPOHAMM € 3Ha-
YHMIA IPOTPeEC LI0J0 TeKCTY MUPHOI YIOAu, aje Mpu Lbo-
MY 3QIMIIAETHCST «KiJIbKa HeBUPIlIeHUX MUTaHb» (Azer-
baijan announces “significant progress”..., 2024). O6miH
MMPOMO3UIIiSIMU Mi>K CTOPOHAMM MOKa3aB, 110 MiAICaHHS
MMPHOTO JOTOBOPY € MOK/IVBUM i BaXKIMBUM KPOKOM TSI
ronmosiaHHs mpotupiv. Y 6epesHi 2024 p. ypsp Bipmenii
BUDILIMB TIOBEPHYTU A3epbaiifiskaHy UYOTUPU MPUKOP-
IIOHHI cesia, 1110 PO3TaIllOBaHi Ha TePUTOPIi, IKa BM3HaHA
Mi>KHAPOJHOIO CITIIBHOTOIO SIK YacTMHA A3epbaiimkaHy
(Mamedov, 2024). He3Baxkarouyu Ha YaCTKOBY HOpMaJli-
3alifo BimHOCMH MiX Asepb6aiiikaHoM Ta BipMmeHielo,
MPOTUPIiYYsl MiX CcTOpoHamMu 36epiraloTbesi. 3 MO3UIT
Aszepb6aiiikaHy OCHOBHMMM TMpob6ieMaMy € MOSK/INBe
yXUISIHHS BipMeHii Bii BMKOHaHHSI 3060B’I3aHb, ITOCU-
JIeHHSI BOEHHOTO TIOTEeHIialy MUIIXOM MimiTapu3aiiii,
BigMoBa Bim BHeCceHHSI 3MiH 0 TeKcTy Jleknapailii mpo
He3aJIeKHICTh Ta 36epekeHHs Y CYCIJIbCTBI imeit pe-
BaHIIM3My. BonHouac BipmeHisi He Bu3Hae TepMmiH «3a-
Hre3ypcbKuii KOpUAOp», X0ua B MDKHApOAHO-IIPAaBOBiil
MPaKTUIL TIOHSATTSI «KOPUAOP» € 3araJibHOTIPUIHSITUM.
3arulaHOBaHMIT MapHIpyT Ma€ O06’€qHATM TEPUTOPiIo
Asepb6aiimkany 3 ii ekckiaBom HaxiueBaHb i uepe3 Te-
putopito TypeyunHM aKTUBi3yBaTH TPAHCIOPTHO-JIOTiC-
TUYHI 3B’SI3KM, IO He CIiJl PO3I[iHIOBATU SIK TOCSTAHHS
Ha Jep)XaBHMII CyBepeHiTeT iHIIOI Aep>kaBu. Pesynbra-
TU LIBOTO IOCTIIKeHHS Y3TOIKYIOTbCS i3 BUCHOBKAMMU
O. Alieksiejchenko (2025) momo 3MeHIIeHHs BIUTUBY Pocii
B DETiOHi, sIke XapaKTepU3yEThCS SIK 3MiHa GasaHCy CUII.
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Mycmadghazade

MMicns 2020 p. criocTepiraloThes CYTTEBI TpaHchopma-
1Iii, IpM bOMY MUP MiX Asep6aiiiskaHoM Ta BipmeHiero
icHye me-¢akTo, BOAHOUAC BiH He 3aKpiIjieHuit me-iope.
Peastizaliisi TpaHCIIOPTHO-JOTICTUYHMUX IIPOEKTIB 31aT-
Ha He JIMIlle COPUSTY IMOCTYIIOBiMi HOpMasi3alii BifHO-
CMH MiX KpaiHamu, a i 3a6e3meunTy Jo4aTKOBI rapaHTii
6e3nexu B perioi, mo migreepmkeno H. Dumlu & G. Sa-
hin (2024). M. Kapanadze & A. Oniashvili (2025) Takox
MigKPeCIMIN POJTb 30BHIIIHIX aKTOPiB B KOHQUTIKTi. [Ticst
2022 p. Pocig BTpaTuia 3HauHy 4acTUHY CBOTO BILIMBY B
perioHi, a ii ponab mocepenHuKa B KOHOIIKTI BUsIBMIACS
HeedeKTUBHOIO. BomHouac migkpecioeTses, mo Typeu-
YMHA BUCTYyMAaJa HAOiiiHMM COIO3HMKOM A3epbaiimskany,
HaJaluM BiliCbKOBY i €KOHOMIUHY MiJTPUMKY, a TaKOXK
CIIPUSIIOUM BiZKPUTTIO 3aHTe3ypCcbKOTO KOPUAODPY, IO
3MILIHIOE CTpaTeriyHi 3B’s13kM TypeuunHM 3 KpaiHamu
LlenTpanbHoi Asii Ta €Bponu. Ha nymky A. Bukia (2025),
He3Ba)kalouy Ha 3POCTAalOyy TeoCTpaTeriyHy BasKiIu-
BicTph IliBmeHHoro KaBkasy, KOmeH JOKaJIbHUIT abo pe-
rioHa/JIbHMIT KOHQUIIKT He MOXXHa BUPIMINTU e(peKTUBHO
6e3 momnepegHbOi MJOMOBJIEHOCTI cepel MiXXHapOgHOI
CHiNIBHOTM Ta YiTKO BMU3HAYEHUX YMOB BpETYTIOBaHHS.
A. Gevorgyan (2022) Takox HiJKpecjieHO no3uliio Ipany
y KoHGITiKTi, 3a3Havaun, mo TerepaH po3misigae BiliHY
Asep6aiimkaHoM Ta BipmeHiero sIK MUTaHHS HalLliOHAIb-
HOi 6e3TeKu, OCKiIbKM eTHiuHi, pesiriiidi Ta igeomoriuni
CKJIaJIOBi perioHy TiCHO MOB’sg3aHi 3 ipaHChKOIO iIeHTUY-
HicTio. [IpsiMa BilicbKOBa ecKasallisi 3a yJyacTi 30BHILIHIX
aKkTopiB (30Kpema TypeuurHy Ta iHO3eMHUX HaliMaHIIiB)
PO3IIIHIOETHCS SIK Cepiio3Ha 3arposa s Ijiei 6e3rexun.
A. Gevorgyan xapaKTepu3ye Mo3ullito IpaHy K cTpaTeriy-
HO 06epeskHy, CIIPSIMOBAHY Ha 3armobiraHHs MOMTMPEHHI0
TypelbKo-a3epbaiikaHChKOrO BIUIMBY, 6e3 BigkpuToi
MigTpUMKM 6ynb-skoi 3i cropiH koHbmikty. N. Aliza-
da (2024) posmnspmana IpaH SIK perioHaJqbHOTO aKTOpa,
akuit cripuitmas IliBmennnuit KaBkas, 3okpema Asepbaii-
IIKaH, SIK YaCTUHY CBOTO «iCTOPUYHOTO IIJIATO», Yepe3 110
MPUAIISIB 0COGMMBY yBary KOHGIKTaM y perioHi. IpaH He
BUCTYIIaB aKTMBHUM COIO3HMKOM Hi A3epbaiiikany, Hi Bi-
pMeHii, a HamaraBcsl 36eperTu cTpaTeriuHmii BIUIUB, Mi-
HiMi3yBaTM 3arposu BJacHii Ge3melli Ta AisiTu B yMOBax
«HOBOI TeOMNOMiTUYHOI piBHOBArum», BpaxoBylouM iHTepe-
CU pi3HUX 30BHINIHIX akTOpPiB. PpaHIlig 3K, 32 OILHKOIO
S. Guliyev (2025), akTuuHO BTpaTmUia CTaTyC HEMTpasb-
HOTO TocepenHMKa, a il Mo3ullis BUSIBMUIACS yIepesKe-
HOIO, 3 IlepeBarol Ha KopucTtb Bipmenii. Toxx mpouec
HOopMastisarii azepbaiKaHO-BipMEHCbKUX BiJHOCUH
PO3TOpPTAETHCS B YMOBaX 6araTOpiBHEBOTO 30BHIIIHHOTO
BTPyYaHHS Ta KOHKYPEHIIii perioHaJibHMX i HeperioHasb-
HMX akTopiB. [Tonpu 1ie, MOCTYIIOBE Bperyal0BaHHS CITip-
HUX MUTaHb IeMOHCTPYE MOTEHIlia/l CTOPiH A0 JOCSATHEH-
HS JOBTOCTPOKOBOi CTabi/IbHOCTi 3a YMOBM MOTITUYHOL
BOJIi Ta BiIMOBU BiJl peBaHIIMCTChKUX MigXOLiB.
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HocnimkeHHst migTBepamnio, mo mpotsrom 2020-2024 pp.
AsepbaitikaH Ta BipMeHist JOCSIIIM TIEBHOTO MPOTpecy B
MpoIIeci MUPHMX ITeperoBopiB. Xoua 06MiH MPOTIO3ULIISIMU
IIO/I0 TEKCTY MMUPHOTO AOTOBOPY GY/I0 3aBepilieHo, H1u3Ka
KJIIOYOBMX MMUTaHb 3a/1MIIaIacsl HeBperyiboBaHow. Cepep,
perioHaqbHMUX aKTOPiB, SIKi MPOSIBMIM iHIL[iaTMBY ILI0J0
HaJIaroKeHHST BiTHOCYH Misk CTOPOHAMM KOHQITIKTY, 0CO-
6/MBOIO0 aKTUBHIiCTIO BupisHsutacs TypeuunHa. XpOHOJIO-
riYHMIT aHaji3 3acBiIUMB peayiCTUYHICTb NEePCIIEeKTUBU
MiATMCaHHS MUPHOTO IOTOBOPY Y HaibGIMKIOMy Mai6yT-
Hpomy. CriBnpaisg B pamkax OBCE B €Bpomni He TpuHec-
Jla 3HAUYyIIMX Pe3ylbTaTiB, TOMY PO3IyCK Ili€ei opraHisa-
Lil{HOI CTPYKTYypM MOKe BiANOBiIaTu iHTepecam CTOpiH.
Hai6inbIn AyuCcKyCiiiHUM 3a/IMIIaNoCcs] IMTAHHSI BHECEHHS
3MiH 10 KoHcrutyuii BipmeHii, sike mMoxxiuBe juile 3a
YMOBM TpOBefeHHs pedepeHayMmy. [ligmmcaHHsS MUPHOI
yrogu Mixk Asepb6aiimkaHoM Ta BipmeHi€o mepeTBOPUTD
[TiBpenHuit KaBkas Ha oOguH i3 BaXKIMBUX reONOMITUUYHMX
LIEHTPiB, 0COGAMBO Y KOHTEKCTi peastisaliii TpaHCIIOPTHUX
MapLIpyTiB, 10 iIHTETPYBaTUMYThb PErioH i3 EBpoIIOIO ye-
pe3 Teputopito TypeuumHu. BperynatoBaHHSI TpaHCIIOPT-
HO-JIOTiCTUYHUX i TIOJITUYHUX MUTAHb MOXKe MOKPAIIUTHA
BimHOCKMHM BipmeHii 3 Asep6aiimkaHom Ta TypeuunHoio,
3a6e3MeunTy eKCIIOPTHI NUIIXY 10 EBPOIN, a TAKOX CITPU-
SITY TIOJIOJIAHHIO TeONOMITUUHUX 06MeskeHb. [TimKkpecieHo,
10 aKTMBHA 30BHILTHBOMOJITMYHA [isUIbHICTb A3epb6aii-
II’KaHy JO03BOJIWJIA KpaiHi JOCATTM CBOIX Ifijiel AuIioMa-
TUYHMMM MeTOJaMM Ta IOCTiA0BHOIO Mo3suilieto. Ilicis
3M00YTTS epeMory cutyailist B [TiBmenHomy KaBkasi mo-
yajia CTpiMKO 3MiHIOBaTHMCsI. BomHOUac aHasti3 mokasas, 1o
migTpuMka Bipmenii ®paHiliero, BKIIOYHO 3 BiliCbKOBOIO
JIOTIOMOTOI0 Ta CaHKIIiIMHMMM iHilliaTMBaMu MpoTH A3ep-
GaiimKaHy, CTBOPIOE TOMATKOBI CKIaAHOLII 1JIs peastizalii
MMPHOTO MPOLIeCY i KOPUIOPHOTO MPOEKTY. 3MiHa GayaHCy
cul, aganTaiiis BipmeHii 7o HOBUX peartiit, AuIioMaTnd-
Hi 3ycwiis Asep6aiiiskaHy Ta MOCepeTHMIIbKI iHiliaTUBYU
TPeTiX JIepsKaB CTBOPWINM TIEPeayMOBU AJisT GOPMYBaHHS
CTabiIbHOCTI Ta MUPY B perioHi. ITomasbliri JOCTiIKeHHS
MOXKYTh 30CEPeOUTUCST Ha OIiHIi e(pEeKTUBHOCTI AMUILIO-
MaTUYHUX iHCTPYMEHTIB i poJIi 30BHIIIHIX aKTOPiB Yy ¢op-
MyBaHHi cTa6inbHOCTi ITiBmenHoro KaBkasy, a TakoxX Ha
aHasTi3i eKOHOMIYHOI Ta TPAHCIIOPTHOI iHTerpalii perioHy
B KOHTEKCTi peasti3allii MMpPHOTO JOTOBODY.

IMopsxu
Hemae.
diHaHCyBaHHS
Hemae.
KondutikT inTepecis
Hemae.
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Azerbaijan-Armenia relations in the post-conflict period (2020-2024)

Abstract. Following the conclusion of the war and the restoration of Azerbaijan’s territorial integrity, President I. Aliyev’s
initiative to sign a peace treaty with Armenia remains relevant due to unresolved disputes that maintain tension in the
region. The relevance of the topic is also due to the fact that regional stability and the development of communications
between Azerbaijan and Armenia are strategically important factors in the process of signing a peace treaty. The main
objective of the work was to analyse Azerbaijan’s foreign policy strategy in the post-conflict period and the prospects
for signing a peace agreement in the context of the current geopolitical configuration. The study used retrospective
and political analysis to trace the evolution of Azerbaijani-Armenian relations and interpret political decisions. The
chronological arrangement of events contributed to a more detailed understanding of the prospects and possibilities of the
negotiation process. It has been proven that regional development is possible provided that there are no mutual territorial
claims between the parties. The desire of extra-regional actors to interfere in the settlement of the conflict has a negative
impact on the situation, with France playing a destructive role by exacerbating tensions between regional countries. Any
attempts to support revanchist sentiments complicate the negotiation process and delay the signing of a peace treaty.
It has been determined that, despite the list of problems, Azerbaijan’s active diplomatic position and Turkey's initiative
make the signing of a peace agreement with Armenia realistic, opening up prospects for regional development, geopolitical
strengthening of the South Caucasus, and the implementation of transport and economic projects. The parties maintain
bilateral contacts with the aim of resolving contentious issues. If a peace agreement is signed, the states of the region will
be able to strengthen trade and economic ties and activate transport and logistics capabilities. The practical value of the
work lies in the use of the results to assess the prospects for Azerbaijan-Armenia relations, develop recommendations for
regional stability, and prepare training materials on international relations and international law

Keywords: peace treaty; negotiations; strategy; diaspora; constitution; external actors

Introduction

The relevance of the topic was determined by the need
to study post-conflict processes between Azerbaijan and
Armenia in order to determine the prospects for signing
a peace treaty. The official consolidation of a new stage
in relations between the parties could reduce the risk of
conflict, strengthen trust, and contribute to the opening
of borders and growth in trade and investment. The Sec-
ond Karabakh War confirmed Azerbaijan’s strategic ad-
vantage gained after the occupation of its territories dur-
ing the First War. S. Neset et al. (2023) determined that
Azerbaijan’s victory significantly changed the geopolitical
situation in which Armenia weakened and official Baku
continued to dominate. The study proves that opportu-
nities for regional economic cooperation have emerged,
especially in the fields of energy, transport and logistics.
In analysing the issue of the Zangezur corridor after the

Second Karabakh War, M. Caner (2025) demonstrated that
Turkey’s strengthened role as a member of the North At-
lantic Treaty Organisation (NATO) in the region has made
the Iranian government unwilling to make concessions.
According to M. Caner, Iran is taking a measured position,
refraining from sharp protests in order to avoid escalation
and at the same time not giving full support to either side.
This approach has allowed Iran to minimise risks without
losing influence in a strategically important region. The
Zangezur Corridor project is not just a transport initiative,
but an important geopolitical tool that could change Iran’s
strategic position in the Caucasus.

An analysis of the negotiation process, key points, obsta-
cles to the signing of a peace treaty, and legal, political and
territorial issues is explored in F. Shafiev’s work (2023). The
author noted that one of the main problems complicating
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the signing of the agreement is the text of the Armenian
Constitution. The activities of the Minsk Group of the Or-
ganisation for Security and Cooperation (OSCE) were also
criticised, and it was proposed to maintain direct bilateral
contacts between Azerbaijan and Armenia. The interests
and goals of the Russian Federation (RF) in the South
Caucasus are analysed in a publication by K.S. Anggrae-
ni (2022). It is emphasised that the RF was a key actor in
the conflict: not only as a mediator, but also as a military
party, as it supplied weapons to both countries and subse-
quently sent peacekeepers to the region. According to the
author, Russia may abandon its role as a peacekeeper and
become a competitor to Turkey, which in the long run will
have a negative impact on its relations with other states
in the region. Azerbaijan’s geopolitical advantages in the
war and the post-war reconstruction of Karabakh have
been discussed in the works of M. Kasim & R. Cigek (2024)
and E. Kavtaradze (2024). The authors found that the geo-
graphical and demographic characteristics of South Kara-
bakh and the surrounding areas influence the strategic
importance of the region, which is why control over the
territory gives Azerbaijan military, economic and demo-
graphic advantages. R. Wrobel’s (2025) study highlighted
the complexity of the geopolitical situation in the world
and the impact of the Russian occupation on events in
Ukraine in the South Caucasus. The weakening of Russia’s
role in the region and the activation of new players (China,
the United States, Turkey and the European Union) have
been confirmed. A positive trend towards the signing of
a peace treaty has also been demonstrated, emphasising
that a shift in the balance of power may push the parties
towards compromise. Despite a significant number of
studies, there are still gaps in the coverage of this topic, in
particular, there is no comprehensive approach to analys-
ing events, the interests of the parties and regional actors.
The aim of this article was to study the bilateral relations
between Azerbaijan and Armenia after the end of the 2020
war and to identify the prospects for signing a peace treaty
between the parties.

Materials and Methods

The work used a set of methods that ensured a systematic
and thorough analysis of bilateral relations between Azer-
baijan and Armenia in the post-conflict period after the
2020 war and the prospects for signing a peace treaty. Sci-
entific publications from 2020-2025, regulatory and legal
documents, in particular the Shusha Declaration... (2020),
and reports by the Karabakh Liberation Organisa-
tion (2021) were used to collect and process the materials.
Official data from state bodies (Statement by the Presi-
dent..., 2020; Ministry of Foreign Affairs of the Republic
of Azerbaijan..., 2024) were also used. The study included
an interpretation of the Declaration on the Independence
of Armenia (1990) as a factor influencing the dynamics
of bilateral relations and the peace settlement process. A
comparative analysis of regulatory and legal documents
and official statements made it possible to identify the
difference between declarative intentions and the practi-
cal implementation of political decisions. The reliability
of the information was verified by comparing data from
several sources and confirming it with official documents.
The analysis was based on theoretical approaches and
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political science methods, which made it possible to assess
the role of external actors (Turkey, Russia, Georgia, Iran,
France) in the negotiation process, based on the works of
P. Gawliczek & K. Iskandarov (2023), E. Kavtaradze (2024)
and M. Kapanadze & A. Oniashvili (2025). A comprehen-
sive risk assessment, for example, of France’s position
and Armenia’s revanchist sentiments, made it possible to
identify factors that could slow down the peace process. A
thematic approach ensured a detailed examination of key
events, such as border delimitation and the coordination of
the text of the peace treaty, while a retrospective analysis
helped to trace the dynamics of bilateral contacts, major
achievements and problems. The methodology involved
systematising data on economic, transport, logistical and
security initiatives in the region, which made it possible
to assess the potential impact of the peace treaty on the
development of regional infrastructure and integration
processes. Political analysis provided an assessment of the
foreign policy decisions and actions of states, as well as
the identification of interrelationships between political,
economic and security factors influencing the process of
signing the peace treaty. The application of such a sys-
tematic approach made it possible to identify cause-and-
effect relationships between the actions of regional and
non-regional actors and their impact on the pace and ef-
fectiveness of the negotiation process.

Results and Discussion

Armenia’s occupation of Karabakh lasted from 1989 to
2020, with Azerbaijan’s diplomatic efforts to resolve the
conflict and restore territorial integrity proving unsuccess-
ful. The accumulation of economic and military resources
allowed Azerbaijan to develop a long-term strategy aimed
at strengthening the economy, modernising the army
and securing broader diplomatic support for the return of
lost territories. As noted by M. Kapanadze & A. Oniash-
vili (2025), Azerbaijan has generated significant revenues
by exploiting its rich natural reserves. These economic re-
sources have been used to build up its military strength.
Baku purchases modern military equipment from Israel,
Turkey and other countries. Israel accounted for over 60%
of Azerbaijan’s arms imports in 2017-2020. Between 2010
and 2020, Azerbaijan purchased a wide range of drones,
missiles and mortars from Israel. Turkey played a key role
in training Azerbaijani military personnel, providing sup-
port, particularly in the use of Bayraktar unmanned sys-
tems. Azerbaijan’s economic power is several times greater
than that of Armenia, and its military budget is approxi-
mately five times larger (Kapanadze & Oniashvili, 2025).
After Azerbaijan’s victory, the parties began a protracted
but strategically important process of peace negotiations.
Throughout 2020-2024, Azerbaijani-Armenian relations
were marked by mutual agreements and contradictions.
The negotiation process showed that there were still issues
that the parties were trying to overcome. The first problem
is constitutional and legal: Azerbaijan demands that Arme-
nia renounce its territorial claims and amend the preamble
to the Declaration on the Independence of Armenia (1990).
The preamble states that the Republic of Armenia consid-
ers the decision to reunite the Armenian Soviet Socialist
Republic and the Nagorno-Karabakh Autonomous Region
to be in accordance with historical justice and the norms
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of international law. Azerbaijan interprets this provision
as a territorial claim, which causes contradictions between
the parties. Amending the Constitution is one of the most
important issues on the path to a peaceful agreement.
Following the Second Karabakh War, the parties signed
a statement on 10 November 2020 (Azerbaijan, Armenia,
Russian Federation), according to which the Republic of
Armenia guarantees the security of transport links between
the western regions of the Republic of Azerbaijan and the
Nakhchivan Autonomous Republic in order to organise
the unhindered movement of citizens, vehicles and goods
in both directions (Statement by the President..., 2020).
However, the Armenian government refuses to fulfil this
obligation. The Armenian opposition is creating obstacles
to the signing of a peace treaty. Armenia does not provide
transport links between Azerbaijan and Nakhchivan, which
blocks the implementation of an important regional in-
frastructure link. Internal political instability in Armenia
complicates strategic decision-making, although the con-
clusion of a peace agreement with Azerbaijan would create
the conditions for strengthening its economy and increas-
ing regional competitiveness.

After signing the joint trilateral statement, Armeni-
an Prime Minister Nikol Pashinyan addressed the citizens,
noting the significant losses and retreats of the country’s
armed forces: materially and psychologically, the Armeni-
an army is weaker and therefore unable to resist. According
to Pashinyan, more than 20,000 Armenian soldiers could
have been taken prisoner if Armenia had not signed the
joint statement of 10 November 2020 (Karabakh Liberation
Organisation, 2021). The realities of the military situation
were understood not only by Armenia, but also by Russia.
In December 2020, Russian President V. Putin confirmed
that Karabakh is part of Azerbaijan. The acceptance and
proclamation of this fact was also a result of the geopo-
litical situation, as the war against Ukraine, pressure from
Europe, and the weakening of its influence in the region
left it with no other choice (Hushcha, 2025). Russia sup-
ported the conflict based on geostrategic considerations
and did not contribute to its transformation into a fair
and long-term peace agreement, which was in line with its
interests in maintaining the status of a “frozen conflict”.
After the end of the war, the process of withdrawing Rus-
sian peacekeepers from the territory of Karabakh began,
which was an important step in strengthening Azerbai-
jan’s position. In turn, Turkey managed to strengthen
its influence in the region, especially after the signing of
the Shusha Declaration...(2020). The document aims to
deepen cooperation between Azerbaijan and Turkey in
the political, economic, security, cultural, humanitarian
and educational spheres. According to the declaration, the
opening of a corridor connecting the western regions of
Azerbaijan with the Nakhchivan Autonomous Republic,
as well as the construction of the Kars-Nakhchivan rail-
way, will contribute to the strengthening of transport and
communication links between Azerbaijan and Turkey. The
implementation of this provision will allow Turkey to be-
come a transit point for the region to Europe, bypassing
Iran. Azerbaijan’s victory in the war meant not only the
restoration of territorial integrity, but also the parallel for-
mation of a new geopolitical configuration in the South
Caucasus region. Proposals were made to establish a new

format for relations between the leading states in the re-
gion. One such idea was the creation of a 3+3 format, in-
volving the countries of the South Caucasus (Azerbaijan,
Armenia, Georgia) and three major regional powers: Iran,
Russia and Turkey. Turkey initiated the format, but the
first meeting at the level of deputy foreign ministers took
place in December 2021 in Moscow (Javakhishvili, 2022).
Representatives of Georgia did not participate in this
meeting due to the Russian Federation’s territorial claims
against it. However, an important advantage of the 3+3
format is that the states in the region can jointly counter
external threats, taking into account their geographical
location, history, culture and traditions. Representatives
of the participating states held three meetings (Moscow,
Tehran, Istanbul). Moscow’s pursuit of the 3+3 format ap-
pears to be a strategic attempt to restore its influence in
the South Caucasus, aimed at restoring Russia’s role as a
key player in the process of normalising relations between
Armenia and Azerbaijan, in particular with regard to the
restoration of transport channels (Wrobel, 2025). As noted
by B. Hajiyev (2025), given the trajectory of normalisation
of relations between Armenia and Azerbaijan and recent
regional events, achieving this goal seems increasingly
difficult. In addition, transport and logistics projects of in-
ternational importance will be implemented in a peaceful
environment. Thus, the 3+3 format can be called a region-
al platform that partially stimulates the rapprochement
between Armenia and Azerbaijan.

In April 2022, Azerbaijan and Armenia agreed to pre-
pare a peace treaty following a meeting in Brussels. The
initiative to start peace talks came from Azerbaijan. At
the same time, non-governmental organisations, in par-
ticular Freedom House, periodically report campaigns in
the information space that shape its negative image, in
particular through critical publications by individual in-
ternational organisations and media outlets, which Azer-
baijan considers biased. This hybrid war became more
active immediately after the end of the war (Muxtar-Ag-
babali, 2024). The Azerbaijani government chose dip-
lomatic means to overcome external pressure and nor-
malise bilateral relations. On 14 March 2022, Azerbaijan
proposed a five-point peace initiative to Armenia, which
included five points:

1) mutual recognition of each other’s sovereignty, ter-
ritorial integrity, inviolability of international borders and
political independence of states;

2) mutual confirmation of the absence of territorial
claims against each other and the acceptance of a legal
obligation that such claims will not be made in the future;

3) renunciation of threats to use force against polit-
ical independence and territorial integrity in inter-state
relations;

4) delimitation and demarcation of state borders, es-
tablishment of diplomatic relations;

5) opening of transport and communications, estab-
lishment of other relevant communications and establish-
ment of cooperation in areas of mutual interest.

The peace initiatives proposed by the Republic of
Azerbaijan and the five points presented were in the inter-
ests of both parties.

The provisions agreed upon by the parties create the
conditions for further cooperation and the achievement
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of stable peace. The events of 2022 demonstrated the si-
multaneous presence of both positive and negative trends
in the negotiation process. The regional context remains
a significant factor in the dynamics of the negotiations,
as neighbouring states actively respond to transforma-
tions in the security environment. Iran continues to play
an important role in regional politics, although its rela-
tions with Azerbaijan are periodically characterised by
contradictions (Press Release regarding..., 2023). Iran
cannot compete with Turkey and Russia in the post-war
environment in terms of security, political influence or
economic engagement. Unlike Turkey and Israel, Azerbai-
jan did not invite Iran to participate in the restoration of
territories bordering Iran due to tense relations between
the two countries (Gevorgyan, 2022). Iran has long held a
pro-Armenian position, although its relations with Azer-
baijan are based on a shared border, religious and cultural
proximity, and economic interaction. At the same time,
direct contacts between state representatives always have
a positive impact on the normalisation of bilateral rela-
tions. Joint projects in the energy and economic sectors
strengthen the mutual influence between the states. On
19 May 2024, Iranian President I. Raisi met with Azerbai-
jani President I. Aliyev at the state border in the area of the
Khudafarin and Giz Galasi hydroelectric power plants on
the Arax River (Ilham Aliyev and president..., 2024). The
implementation of this project has provided an additional
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stimulus for regional development, as the Khudafarin res-
ervoir, with a capacity of about two billion cubic metres,
provides irrigation for agricultural land and forms a strate-
gic reserve of drinking water. According to E. Hashimov et
al. (2025), such infrastructure initiatives not only promote
inter-state cooperation but also attract the attention of
leading global actors. The issue of the Zangezur corridor,
which Iran sees as a potential obstacle to its development
as a regional transit hub, is a key factor in Tehran’s cau-
tious attitude towards Azerbaijan. Among the reasons for
rejecting the project are the risk of losing land connec-
tions with Armenia and access to the Caucasus, as well as
the potential limitation of Iran’s influence on Georgia, the
Black Sea and Russia (Golmohammadi, & Azizi, 2025). At
the same time, the corridor would undermine Iran’s ability
to control transit routes from Turkey to Central Asia. Iran
has an ambiguous position on the presence of Turkey, a
NATO member, near its borders. In this context, Tehran
and Yerevan are seeking to consolidate their positions
against the Azerbaijani-Turkish axis and are considering
the possibility of bringing India into their strategic alli-
ance (Koshelnyk, 2023). The Zangezur corridor, marked in
Figure 1, passes through Ordubad, Velidag and other key
points. Azerbaijan’s other transport routes lead to Geor-
gia and Russia (northern routes via Ijevan, Gazakh and
Samur), Turkey (routes via Igdir, Dilucu and Kars) and Iran
(southern routes via Khoradiz and Astara).
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Figure 1. The Zangezur Corridor and other regional transport projects

Source: M. Caner (2025)

The Zangezur Corridor project is of strategic impor-
tance to Azerbaijan’s foreign policy. It was envisaged that
the Zangezur transport corridor would pass through a
44-kilometre section of Armenian territory and connect
Azerbaijan with its exclave, Nakhchivan. However, the im-
plementation of relevant communication projects, as well
as the signing of a peace agreement, is impossible without
the mutual consent of the parties. Armenia categorically
rejects the use of the term “corridor,” emphasising the need
to ensure unhindered transit. It is likely that transport and
logistics aspects, in particular the issue of the Zangezur
corridor, will be discussed after the conclusion of a peace
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agreement. At the same time, all countries in the region
are interested in the implementation of this project, as the
opening of the Zangezur corridor has significant econom-
ic potential for most parties, including Armenia. Speaking
at the ninth Global Baku Forum on 16 June 2022, Azer-
baijani President IlTham Aliyev stressed that Armenians
have been using the Lachin road without any obstacles or
restrictions since 2020, while Azerbaijanis cannot move
as freely through Armenia and the Zangezur Corridor
to connect with Nakhchivan, which he considers unfair
(Shafiev, 2023). Despite the political debate surrounding the
Zangezur corridor, the project is of economic importance
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to the countries in the region. Azerbaijan and Turkey are
advocating for the expansion of political dialogue on its
implementation. The implementation of the project could
affect economic, political, and transport and communica-
tion links between the states in the region. However, not
all states are participating in constructive negotiations. In
particular, France provides military support to Armenia, as
emphasised by B.B. Donmez (2023), and by supporting the
militarisation of Armenia, official Paris is undermining re-
gional security. This destabilising position has a negative
impact on the prospects for regional cooperation between
states. French Foreign Minister K. Colonna travelled to Ar-
menia after Azerbaijan regained control of Karabakh, and
following talks on security and defence on 3 October 2023,
Colonna announced that weapons would be sent to Arme-
nia to strengthen its defence against Azerbaijan (Minis-
try for Europe and Foreign Affairs, France, 2023). France’s
support reinforces Armenia’s revanchist ideas.

The start of the active implementation of the peace
treaty signing process is accompanied by challenges initi-
ated by non-regional countries. One example is the reso-
lution adopted on 17 January 2023 by the French Senate,
which calls for sanctions against Azerbaijan in connection
with the restoration of sovereignty over Karabakh (French
Senate adopts Resolution..., 2024). The fact that countries
outside the South Caucasus are involved in shaping these
initiatives creates additional difficulties for the imple-
mentation of the peace process proposed by Azerbaijan to
Armenia. Throughout 2023, Armenia tried to take advan-
tage of Western support by presenting itself as a transport
hub. That is why, on 26 October 2023, the Prime Minister
of the Republic of Armenia proposed the idea of a trans-
port and logistics project called “Crossroads of Peace”
at the fifth Thilisi Silk Road Forum (Kavtaradze, 2024).
This was another attempt by the Armenian government
to demonstrate its political and economic importance in
the region in the context of new logistics projects being
implemented in the South Caucasus. However, the project
is not realistic, given Armenia’s transport and logistics
capabilities and terrain. Railways and motorways are not
capable of handling international cargo, as they require
modernisation and significant investment. After the an-
nouncement of this project, no country, including mem-
bers of the European Union, has shown interest in the
“Crossroads of Peace”. However, if Armenia can gradually
resolve issues that significantly affect the process of sign-
ing a peace treaty, this will improve its relations not only
with Azerbaijan but also with Turkey. Armenia will be able
to export its goods to Europe through the territory of a
neighbouring state. The opening of the border with Turkey
could reduce logistics costs, especially for trade with Eu-
rope. Armenia, in turn, would be able to overcome geopo-
litical and geographical constraints. In the future, the Ar-
menian government will agree to amend the Constitution
by referendum. In 2024, coordination efforts were made
regarding the transfer of territories and border delimita-
tion mechanisms, with a significant part of the draft peace
agreement agreed upon by the parties, and the issue of
corridors and transport links actively discussed given their
importance for regional infrastructure and trust (Ministry
of Foreign Affairs of the Republic of Azerbaijan..., 2024).
On 4 January 2024, H. Hajiyev, Deputy Head of the

Presidential Administration for Foreign Policy, stated that
significant progress had been made between the parties
on the text of the peace agreement, but that “several un-
resolved issues” remained (Azerbaijan announces “signif-
icant progress”..., 2024). The exchange of proposals be-
tween the parties showed that the signing of a peace treaty
is a possible and important step towards overcoming the
contradictions. In March 2024, the Armenian government
decided to return four border villages to Azerbaijan, locat-
ed in a territory recognised by the international commu-
nity as part of Azerbaijan (Mamedov, 2024). Despite the
partial normalisation of relations between Azerbaijan and
Armenia, contradictions between the parties remain. From
Azerbaijan’s point of view, the main problems are Arme-
nia’s possible evasion of its obligations, the strengthening
of its military potential through militarisation, its refusal
to amend the text of the Declaration of Independence, and
the persistence of revanchist ideas in society. At the same
time, Armenia does not recognize the term “Zangezur cor-
ridor”, although the concept of “corridor” is generally ac-
cepted in international legal practice. The planned route is
intended to connect the territory of Azerbaijan with its ex-
clave of Nakhchivan and, through the territory of Turkey,
to activate transport and logistics links, which should not
be regarded as an encroachment on the state sovereignty
of another state. The results of this study are consistent
with the conclusions of O. Alieksiejchenko (2025) regard-
ing the decline of Russia’s influence in the region, which is
characterised as a shift in the balance of power. After 2020,
significant transformations have been observed, with
peace between Azerbaijan and Armenia existing de fac-
to, but not yet enshrined de jure. The implementation of
transport and logistics projects can not only contribute to
the gradual normalisation of relations between countries,
but also provide additional security guarantees in the re-
gion, as confirmed by H. Dumlu & G. $ahin (2024). M. Kap-
anadze & A. Oniashvili (2025) also emphasised the role
of external actors in the conflict. After 2022, Russia lost
much of its influence in the region, and its role as a medi-
ator in the conflict proved ineffective. At the same time, it
is emphasised that Turkey has been a reliable ally of Azer-
baijan, providing military and economic support, as well
as facilitating the opening of the Zangezur corridor, which
strengthens Turkey’s strategic ties with Central Asian and
European countries. According to A. Bukia (2025), de-
spite the growing geostrategic importance of the South
Caucasus, no local or regional conflict can be effectively
resolved without prior agreement among the internation-
al community and clearly defined terms of settlement.
A. Gevorgyan (2022) also emphasises Iran’s position in the
conflict, noting that Tehran views the war between Azer-
baijan and Armenia as a matter of national security, as the
ethnic, religious and ideological components of the region
are closely linked to Iranian identity. Direct military es-
calation involving external actors (in particular Turkey
and foreign mercenaries) is seen as a serious threat to
this security. A. Gevorgyan characterises Iran’s position as
strategically cautious, aimed at preventing the spread of
Turkish-Azerbaijani influence, without openly supporting
either side in the conflict. N. Alizada (2024) viewed Iran
as a regional actor that perceived the South Caucasus,
particularly Azerbaijan, as part of its “historical plateau,”
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and therefore paid particular attention to conflicts in the
region. Iran was not an active ally of either Azerbaijan or
Armenia, but sought to maintain strategic influence, min-
imise threats to its own security and act in a “new geopo-
litical balance”, taking into account the interests of vari-
ous external actors. France, according to S. Guliyev (2025),
has effectively lost its status as a neutral mediator, and
its position has proved to be biased in favour of Armenia.
Thus, the process of normalising Azerbaijani-Armenian
relations is unfolding in a context of multi-level exter-
nal interference and competition between regional and
non-regional actors. Despite this, the gradual resolution
of contentious issues demonstrates the parties’ potential
to achieve long-term stability, provided there is political
will and a rejection of revanchist approaches.

Conclusions

The study confirmed that Azerbaijan and Armenia made
some progress in the peace talks between 2020 and 2024.
Although the exchange of proposals on the text of the
peace treaty was completed, a number of key issues re-
mained unresolved. Among the regional actors that took
the initiative to establish relations between the parties to
the conflict, Turkey was particularly active. A chronolog-
ical analysis showed that the prospect of signing a peace
treaty in the near future was realistic. Cooperation within
the OSCE in Europe has not yielded significant results, so
the dissolution of this organisational structure may be in
the interests of the parties. The most controversial issue
remained the amendment of the Armenian Constitution,
which is only possible if a referendum is held. The signing
of a peace agreement between Azerbaijan and Armenia will
transform the South Caucasus into one of the important

geopolitical centres, especially in the context of the im-
plementation of transport routes that will integrate the
region with Europe through the territory of Turkey. The
settlement of transport, logistical and political issues
could improve Armenia’s relations with Azerbaijan and
Turkey, secure export routes to Europe, and help overcome
geopolitical constraints. It is emphasised that Azerbaijan’s
active foreign policy has enabled the country to achieve its
goals through diplomatic means and a consistent position.
After the victory, the situation in the South Caucasus be-
gan to change rapidly. At the same time, analysis showed
that France’s support for Armenia, including military aid
and sanctions initiatives against Azerbaijan, creates ad-
ditional difficulties for the implementation of the peace
process and the corridor project. The shift in the balance
of power, Armenia’s adaptation to the new realities, Azer-
baijan’s diplomatic efforts, and the mediation initiatives
of third countries created the conditions for stability and
peace in the region. Further research may focus on assess-
ing the effectiveness of diplomatic instruments and the
role of external actors in shaping stability in the South
Caucasus, as well as analysing the economic and transport
integration of the region in the context of the implemen-
tation of the peace agreement.
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TpaHcdopmailiis izel HalioHAJIbHOIO CyBepPeHiTeTy
B Mi2KHAPOJHOMY IIPaBi IMicjIa 2022 POKY:
Bi Becrdanbcbkoi mogeti 10 Responsibility to Protect

Awnotariis. MeTo1o JOCTiIKeHHS 6Y/I0 BUSHAUEHHS KITIOYOBUX TpaHChOopMalliil KOHIIeMIii HallioHaTbHOTO CYyBepeHiTeTy
B CYYaCHOMY MDKHApPOZHOMY TIpaBi I BIUIMBOM TeONOMiTUYHMX Kpu3 micas 2022 p. Meroposnorisi moegHyBaia
icTOpMKO-TIpaBOBUII aHali3, TMOPIBHSUIBHMIA MiAXin i KOHTEHT-aHali3 MiXHApPOOHMX JOKYMEHTIB, IO JI03BOJIMAJIO
BUSIBUTM 3aKOHOMipHOCTi y GopMyBaHHI HOBOi iHTepmperalii cyBepeHiTeTy. Pe3ynbTaTy Mmokasauu, 10 TpagulliiiHe
VSIBJIEHHSI TIPO abCOMIOTHICTh [Iep’KaBHOTO CYBEPEHITETY BTPATWIO MPAKTUUYHY CUITY, TIOCTYMAIOUMCh PO3YMiHHIO
J0r0 $IK BiZHOCHOI KaTeropii, TiCHO MOB’s3aHOI 3 BiATOBiAANbHICTIO JepykaBM Tepel HaCeJeHHSIM Ta MiXXHapOIHOO
crimpHOTOW. TTOPiBHSUIBHMIA aHAMI3 MMPOAEMOHCTPYBaB, 10 BecTdanbchka MOeNb, sIKa aKIEHTYE HAa HEMOPYUIHOCTi
KOPIIOHiB, BUsIBUIACS HeedeKTUBHOIO JJIs 3aXMCTY IIMBITLHOTO HAaceJeHHs, TOAI SIK KoHIlemnIrist Responsibility to Protect
Habyna mpiopuTeTHOro 3HauveHHs. lle migTBepmkeHO Keiicamu YKpainm, me arpecist Pocii akryamisyBasa MexaHi3Mu
MDKHApOAHOTO KPMMiHAJIBHOTO TIpaBa, a TakoX cuTyalismu B Tasi ta Kammipi, mo 3ocepemnunyn OUCKYCii 11010
ryMaHiTapHUX iHTepBeHIili Ta MeX Iep>KaBHOro imyHiTeTy. BusBieHo, mo micast 2022 p. xoHueniliss Responsibility
to Protect oTpuMasa HOBI MiATBEPIKEHHS y NPaKTUL MDKHapOAHMX iHCTUTYIIil, 30KpeMa 4depe3 pO3IVIsi[, BOEHHUX
3JI0YVMHIB, T€HOIM/TY TA MaCOBMX MTOPYIIEHb MTPaB JIOAMHN. AHAJIi3 IT0Ka3aB, 0 xo4ya Bectdanbcbka Moenb 3a/IMIIAEThCS
OCHOBOIO Mi’KHapOHOTO ITPaBOMOPSIAKY, BOHA BXKe He 3aTHA 3a6e3MeuyBaTy HaJIeXKHMIT 3aXMCT IMBITIbHOTO HACETIEHHST Y
rno6anbHUX Kpusax. OTpUMaHi pesyiabTaTy 3acBigunin rmpo GopMyBaHHS 3MilllaHOT MOZETi, Y SIKiii KIaCUUHi TPUHIIUIIN
CyBepeHiTeTy CIiBiCHYIOTb i3 HOpMaMy I'yMaHiTapHOTO IpaBa, OPiEHTOBAHMM M Ha ITPEBEHIIiI0 3/I0YMHIB TPOTU TIOHSHOCTI.
[IpakTuyHe 3HAYEHHSI OOCTIAKeHHS TIOATa€ y MOSKIMBOCTI BUKOPUCTAHHSI OTO BMCHOBKIB [Jis BIOCKOHAJIEHHS
Mi>XKHapOJHO-TIPaBOBUX MeXaHi3MiB pearyBaHHS Ha Kpu3M, PO3POOKM CTpaTeriii 3axuCTy IpaB JIIOAVMHU B YMOBAax
30pOoiiHMX KOH(ITIKTIB Ta afanTalii 30BHIIIHbOMOTITUYHMX JOKTPUH 10 HOBUX INIO0ATIBHUX peatii

KiiouoBi csioBa: 6e3neka; robaibHi KpyU3n; He3aJlesKHiCTh; MPUHIUIT CyBepEeHHOI piBHOCTI ; JOKYMEHTYBAHHS 3JI0YMHIB

Beryn

AKTyanbHICTb [IOCTIIKeHHSI 3YMOBJIeHA AUCHYHKITIEI0
CUCTEMM MiKHApOOHOI Oe3reKu, MPOSIBU SIKOI TOCUIM-
nucs micrsg 2022 p. [ToBHoMacTabHi MiskaepskaBHi KOH-
¢dmixTH, Taki sk arpecist Pociiicekoi ®enepariii (P®) mpotu
Vkpainu, mo posmnouanacs y 2022 p., BUSIBUIM HEBiAIO-
BiIHICTh KJIACMUHUX YSIBI€Hb IMpPO HalliOHAJTbHUIL CyBe-
PEeHiTeT Ta MPUHUMI HEBTPYYAHHS Cy4YaCHUM BUK/IMKAM,
30KpeMa y KOHTEeKCTi 3aXMCTy [epkaB Bif, 30BHIlIHbOI
arpecii. [litIbHICTb KIIOYOBUX MisKHAPOIHUX iHCTUTY-
1iif, 30kpema Pagu Besmeku Opranizanii O6’emHaHUX
Hauiii (OOH), yckiagHeHa 3aCcTOCYBaHHSIM IIpaBa BETO,
1110 06MEKMIIO MOXKIUBICTh KOJIEKTUBHUX Hilt IJis MigTpu-
maHHS Mupy. lle mpusBeno mo cutyaiii, 3a SK0i MacoBi
TOPYIIEeHHST TIPaB JIIOAVHM Ta BOEHHI 3JIOUMHU 3aJIMIIA-

10ThCs 6e3 eeKTMBHOrO MiXKHApOIHO-TIPABOBOTO peary-
BaHHS. TakMM YMHOM, BMHMKA€E€ HAayKOBa Ta IPAKTUYHA
HeOOXigHICTh MepPeoCMUCTUTI CITiBBiIHOIIEHHS MiX Cy-
BEpEeHITeTOM SIK IPaBOM JepskaBu Ta ii BiAIOBizambHiCTIO
3a 3aXJMCT HaceleHHs. AfamnTallisi Mi>kHapoAHOTO IpaBa Ao
HOBUX I'eONOTITUYHUX YMOB € OJHUM 3 OCHOBHMUX 3aB/IaHb
Cy4acHOI IOPUOMYHOI HayKM, IO }1 BM3HAYAE peleBaHT-
HicTh IaHOi po6oTu. IIpobremMaTuKa HaI[iOHAIBHOTO CY-
BepeHiTeTy po3misgaanacs K GyHIAaMeHT MiKHApOIHOTO
MpaBa Ta MiKHapogHuX BigHocuH. Ille BectdanbcbKuit
mup 1648 p. 3amoyaTKyBaB CUCTEMY, L0 I'PYHTYyBajaacs
Ha TIPUHIIUIIAX AePKaBHOI piBHOCTI, HEBTPYYaHHS Ta Te-
pUTOpianbHOI LTICHOCTI, SIKi CTa/IM OCHOBaMM CYy4acHOTO
MiskHapomHoro mpasonopsaaky. LK. Shumsky (2021) mia-
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KpeC/IBaB, 1[0 came i3 TeKCTy JOroBOPiB PO3TI0YaIoCs
dbopmyBaHHS YSIBIEHHS PO AePsKaBHMIA CYBEPEHITET, 10
3QIMIIAETHCS aKTyaIbHUM i cTaHoM Ha 2025 p. BogHouac
robamisalifini mpouecu, MOCWIEHHS TpaHCHAIliOHAJIb-
HUX BUKJIMKIB i MacurtTabHi KoHGmikTY XXI CT. moCcTaBUIn
Mif, CyMHiB a6COIOTHICTD I[bOTO MPUHIINIY. Y CydYacCHOMY
CBiTi HalliOHA/MIbLHUI CyBEpEHITeT y)Ke He CIIPUITMAEThCS
SIK cTabiibHA KaTeropis, OCKiJIbKY BUHMKAIOTh HOBi 06CTa-
BUHMU, 1[0 BUMAararoTh Mepersy oro sMicty Ta QpyHKIIiii.

Okpemoro aHamizy motpebye KoHUemniisi Responsi-
bility to Protect (R2P), sxa 3micTuiia ysIBJIeHHSI TIpoO CyBe-
PeHiTeT, MepeTBOPUBIIN OT0 3 BUK/IIOUHOIO IpaBa Jiep-
sKaBM Ha OGOB’SI30K OO 3aXMCTY BJIACHOTO HACEIEHHS.
K.V. Manuilova (2023) HarosoInyBsaa, o s KOHIIEIIis
CTajla HEBiJ’€MHOIO CKJIaJi0OBOI0 €BOJIONil MikKHApOI -
HOTO IIpaBa Ta € JIOTIYHMM IPOAOBXEHHSIM imei 3axucty
MpaB JIOAVHY BiJ HAiBaKUMX MID>KHAPOIHUX 3JI0YMHIB. Y
TaKOMYy IiIXOMi CYyBepeHiTeT yke He € a6COMOTHUM, BiH
3YMOBJIIOETBCSI BiZTIOBiJaMbHICTIO JepXKaByu Iepej MixX-
HapOJHOW CIiJIbHOTOKW. ®OpMyBaHHS LIbOTO MPUHIUITY
BimbGyBaocs MOCTYIIOBO, SIK peakilisi Ha MacoBi Tparemii
Ta HECIIPOMOXHICTh KJIACMUYHMUX IPaBOBUX MeXaHi3MiB
3aro6irTv 3/I0uMHaM IPOTH JoasHOCTi. TTorpu yHiBep-
CaJIbHICTh IIPOTOJIOLIEHUX IIOJIOXKeHb peanisaliiss R2P
HAIITOBXHY/IACs HAa HMU3KY Ipob6iem. OMHi€0 3 KITIOYO-
BUX € 3aCTOCYBaHHS TPETHOTO IMOJIOKEHHS JOKTPUHMU, L0
[I03BOJISIE MIXKHAPOZHOMY CITiBTOBApUCTBY BIAaBaTUCS [0
MPUMYCOBUX 3aXOZiB y Pasi SIKIIO JepskaBa He BUKOHYE
cBoro 060B’s13ky. [ocimkenns C.K. Ruth (2021) mokasaiio,
10 y BUIMIaAKY cupilicbkoi Kpusu came poskon y Pazi Bes-
ek MPU3BiB 0 mapanivy I[bOTO MeXaHi3My Ta YHEeMOX-
JNUBUB e(eKTUBHUI 3aXUCT LMBiIbHOTO HaceneHHs. Lleit
TIPUKIIAL BUSIBUB HE JIMILE iHCTUTYLiHY CIaOKiCTh, a i
MO TUYHY 3YMOBJIEHiCTh QYHKI[IOHYBAHHS MiXKHAPOIHUX
CTPYKTYp, [le Ha MepIiuii TyIaH BUXOASTb iHTepecu Mmpo-
BimHMX nOepxkaB. [Tomi6Hy mpo6ieMaTUKy MiAKpPecieHo B
aHaui3i inTepBeniit y Jlisii Ta Cupii L. Lazovic (2025). AB-
TOp 3a3HayvaB, o y JIiii R2P 6yn0 peanizoBaHo xoua ii Cy-
MTPOBOAKYBAIOCS MO TUYHOIO BMOIPKOBICTIO Ta ITPUXOBA-
HMMM MOTMBaMU ToJli IK y Cupii 3acTOCyBaHHS IPUHIUITY
(bakTMYHO MPOBAIMUIOCS Yepe3 BiICYTHICTb KOHCEHCYCY
cepep MPOBigHMUX akTOpiB. TakuM umHOM R2P 3anuiiaeTh-
€Sl BXKJIMBUM MiXHAPOOHMM iHCTPYMEHTOM aJie BOJHO-
yac BpasMBUM OO0 MOABiiiHMX craHmapris. F. Ciire (2025)
pO3IIsiAaB MpobsieMy Y LIMPIIOMY KOHTEKCTi, mimkpec-
JIIOI0UM IO Y CBITi 3pocTaruoi 6araTonoasipHOCTi IIOCTae
MMUTAHHS JIETITUMHOCTI BTpyYaHb. ABTOP aKIIEHTYBaB Ha
TPHOX BUKIMKAX CYyBEPEHITETY: BU6GiPKOBOCTI 3aCTOCYBaH-
HSI Ta IpaBi BETO SIKMM 3JIOBKMBAIOTh BEJMKi JepiKaBu.
Bin mosBiB mwo 6e3 amanrarii R2P 10 HOBUX reomnomiTny-
HUX peaJliii JOKTPMHA PU3UKYE BTPATUTU aKTYyalIbHICTh i
TePETBOPUTUCS HA MeKIapaTMBHMUIA iHCTpyMeHT. Takuii
MiIXig J03BOJISIE 3pO3YMiTH, IO MpobieMa CyBepeHiTe-
Ty B XXI CT. € He nuille VPUAUYHOWO ajie ¥ MOTiTUYHOIO
KaTeropieio, sika BM3HAYAETHCS CITiBBiTHOUMIEHHSM CUJ
Y MDDKHapOOHOMY CepefoBMINi. B okpemMux mOCTiIKeH-
HSX DPO3IISJAETHCS MPAKTMKA 3aCTOCYBAHHSI MPUHLIMUITY
y TpuBamux KoHbuikTax. AHanisyioun gokymeHtn OOH
Ta iHTepB’I0 3 MaJecTMHCbKUMM OixkeHIsIMM, Z.N. Yusse-
ff-Vanegas (2023) BUsIBJieHO PO36isKHOCTI Mik TeopeTuy-
HuMM 3acagamy R2P ta ii mpakTuaHoio peasnisatiero. ITim-
KpecJieHo, 1110, ITOMPY HaJaHHS r'yMaHiTapHOi JOTIOMOTIH,

IOKTPMHA BUSIBJISETHCSI HECIIPOMOXKHOI0 e(heKTUBHO pe-
aryBaTy Ha Kpu3W, a ii 3aCTOCYBaHHS, 3 MOMIALY OiskeH-
11iB, BM3HAUA€ETLCSI TEOMOTITUUHMMU iHTepecamMu, 10 it
MTOPOKYE CKeTcuc Moo ii mieBocri. [Togi6HiI pe3ynbraT
nigrBepaxkyBaB M.B.E. Saaida (2023), sikmit mpoaHaii-
3yBaB CUPINCbKUI KOHQIIKT i BCTAHOBMB 1[0 BTPYYaHHS
30BHIILIIHIX aKTOPIB JIMIlle YCKIAZHUIIO BiHOBIEHHS IOB-
HOIIiIHHOTO CyBepeHiTeTy IepeTBOPUBIIN AepKaBHICTb Ha
3aJIeXHY BiJ] reonolMiTMYHMX iHTepeciB iHImMX. Ile BKasye
Ha Te, 1[0 CyYacHe pPO3YMiHHSI CyBEPEHITeTy repebyBae y
CTaHi MOCTifHOTO Mepermsay i B)ke He MOXKe pPO3I/sIaTu-
Cs1 SIK HeropylHe. BomHovac gocTiIskKeHHS MiJKPeCTIoTh
110 Kpy3a KiaacuuHoi BectdanbchbKoi Mozeti oB’s13aHa He
JIMIIe 3 BOEHHMMM KOHQITIKTaMM, a i1 3 mpoliecamu roba-
nizamnii. B. Sahana (2025) noBefeHo, 1110 €KOHOMiYHa ITOJTi-
TUYHA Ta KYJIbTYpHA iHTErpallisi TOCTYIOBO TpaHChOpMY-
I0Tb CYBEepEeHiTeT y 6araTopiBHeBYy Ta 'HYYKY KaTeropito.
VYV 1poMy CeHCi HalliOHaJbHI OepKaBU [edaai 4vacTiiie
3MYyILeHi MOCTYIMaTUCS YaCTMHOI aBTOHOMIi Ha KOPUCTh
MisKHAPOIAHUX iHCTUTYIIii 3a/)1 TOCSITHEHHS 6e3IeKy Ta
crabinpHOCTi. Lle 1me pa3 migTBepmKye M0 y CyyacHOMY
CBiTi CyBepeHiTeT yke He € abCOTIOTHUM IIPaBOM, a pajiie
MpeaMeTOM Y3TOIKeHHSI Ta (PyHKI[iOHaJbHOI afamTariii.
Oco6mMBOro 3HaUeHHs HaGymu 3minu micas 2022 p., Koau
3aroCTpeHHs MiKHapOMHOiI 6e3MeK0BOi CUTYaIlii BUSBUIO
KpU3y TPaaULIiHUX iHCTUTYTIB KOJEKTUBHOI Ge3meKu.
Y. Mykhalskyi et al. (2025) moBenu, 1o came 1i nofii cra-
JIV KaTali3aTopoM pedopMyBaHHS IJIOOAJIbHOI CUCTEMU Y
MeXXax SIKOi 3pOCTa€ pojib HOBUX MiAXOAIB OO KOJIEKTUB-
HOi 06OpPOHM IUIUIOMATMUYHOI B3a€MO[il Ta IepeocMmC-
JeHHsT QYHKIII AepskaBHOTO CyBepeHiTeTy. OCTiTHUKU
MiAKPeCanIn, Mo Poib OKPEMUX IepskaB Y IIbOMY ITpolLieci
BUSIBWJIACS] BU3HAYA/IbHOKO a/)Ke€ BOHM CTaIY aKTUBHUMMU
iHiniaTopamu 3MiH y cdepi Mib>kHapogHOi 6e3nexu. Takum
YMHOM HOBa Mi)KHapO[Ha peabHiCTh IeMOHCTPYE 110 6e3
neperisany Bectdanbcbkoi mapagurmu Ta ii aganranii 7o
CY4aCHMX YMOB 3a0e3IeunTy CTabilbHICTh CTAE HEMOX-
auBuM. OTke, cyyacHa HayKOBa JiiTepaTypa BUCBITIIOE,
SIK TEOpPeTUYHi 3acaay TpaHcopmallii cyBepeHiTeTy Tak
i mpakTUy4Hi BUKIMKHK y 3acTocyBaHHi R2P. [IpoTe B nome-
pemHixX AOCTiIKeHHSIX OpaKye IiiCHOrO aHasi3y TOro SIK
came KoHLeMnIiss R2P 3MiHIO€ ySIBIeHHS NP0 CyBepeHiTeT
micas 2022 p., Koy 6araToImosipHicTb i KOHGIIKTM mocTa-
BWIM Mif CyMHIB edeKTUBHicTh BecTdanbcbkoi Moperti.
MerTot0 IoCTiskeHHs 6y/ia XapaKTepuCTyKa CydacHOi Mo-
IlesTi HallioHaJIbHOTO CYBEPEHITETY B MixKHapOJHOMY ITpa-
Bi, 10 chopmysasnacs micast 2022 p. Iinoresa pociigkeH-
HSI TIOJ/ISITaIa y TBEPHAKeHHi, 1[0 TeOIOMiTUYHI 3CYBU MiC/sT
2022 p., 30KpeMa TpaHchopmaliist robaabHOI 6e31meKoBoi
apxiTeKkTypu, CIIpUSIIOTh 3MilTHEeHHIO KOHIernii R2P, ska
MTOCTYITOBO TpaHCHOPMYE KIaCMUHEe PO3YMiHHS CyBEpEHi-
TeTy BiJl aGCOIIOTHOTO 10 PYHKI[iOHATBHOTO.

Marepiaau Ta MmeToau

MeToposnorist JOoCTimpKeHHsT I'PyHTyBa/acs Ha TMO€AHAHHI
iCcTOpMKO-TIPaBOBOrO, MOPiBHSUTBHOTO Ta KOHTEHT-aHaTi-
TUYHOTO MigXO0AiB, 1110 T03BOIMI0 KOMIUIEKCHO ITpOaHaJli-
3yBaTM eBOJIOIiIO ifel cyBepeHiTeTy Ta TpaHchopMalliio
koHIentii R2P. 3arasom kopmyc ompaiboBaHUX [sKepen
oxorutioe tiepion, 3 cepenuuy XVII ct. mo mouarky 2025 p.,
IO aJI0 3MOTY MPOCTEXUTU SIK IOBTOCTPOKOBY €BOJIIO-
LiI0 IPUMHLMUIIIB, Tak i IXHIO cydacHy iHTepIlipeTallilo B
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KOHTEKCTi HOBMX T'eOIOITUYHMUX peaJtiil. 3a JOIIOMOroi0
iCTOPUKO-TTPaBOBOTO aHAJTi3Y 6Y/I0 JOCTiIKEHO €BOJIOIiI0
OOKTPUHM CyBepeHiTeTy Bim ii kiacuuHoro BecTdasnb-
CHKOTO PO3YMiHHS [0 CYYacHOTO CTaHy. [IskepenbHOIO 6a-
3010 JIJIS I[bOTO eTarny CIyryBav GyHIaMeHTaIbHI MisKHa-
POIHO-TIPABOBi aKTH, 110 BM3HAYAIOTh 3aCay Cy4yaCHOTO
mpaBomnopsiAKy, 3okpema United Nations Charter (1945),
Universal Declaration of Human Rights (1948) Ta Conven-
tion on the Prevention... (1948). ®opmyBaHHS Ta iHCTU-
TylliOHaMi3alil0 KoHIenlii R2P mpoaHasnizoBaHO uepe3
KJTIOYOBi TIOKTPUHAJIBbHI IkKepesia, Hacamrepen Resolution
Adopted by the General Assembly (2005). logaTkoBe aHa-
JiTUYHe MiArpyHTS cTaHoBuiau Resolution 1674 (2006),
Resolution 1706 (2006), Resolution 1973 (2011), y sikux
BiOOpaskeHO eTany iHCTUTYI[iOHATi3allii Ta TPaKTUYHOTO
BIIPOBa>KeHHS KOHIen1lii. LleHTpa/JibHUM Y AOCTiIKeHHi
CTaB MOPiBHSIbHUIT METO/I, SIKMI1 3aCTOCOBYBAaBCS Y IBOX
acriekrax. [To-mniepie, o151 BUsIBIeHHST PyHAAMEHTATbHUX
KOHIIENTYyaJIbHUX BiIMiHHOCTEl 6y/I0 ITPOBEIEeHO 3icTaB-
neHHst Bectdanbcbkoi momeni Ta koHiemnii R2P. Kpute-
pisMM [ LIbOTO TOPIiBHSHHS BUCTYNMJIMU: PO3YMiHHS
CYBEpEHITeTy, ixkepesia JeriTMMHOCTI Jiep>KaBy, MeXaHi3-
MM peaklii Ha MacoBi MOPYLIEHHS MpaB JIOIVHU Ta OC-
HOBHI ITpo6eMu, IpUTaMaHHi KOXXHiit Momerni. ITo-mpyre,
IJIS1 OI[iHKM CEeeKTUBHOCTI Ta MOMITMYHOI 3YMOBJIEHOCTI
MPaKTUYHOTO 3acToCyBaHHS R2P 6yn0 mpoaHani3oBaHO
TPU Cy4yacHi Kelicu: arpecuBHa BijtHa B YKpaiHi (3 2022 p.),
KoHGumikT y Tasi (2023-2024 pp.) Ta Kpusa B Kammipi (3
2019 p.). i Bunagku 6ynu obpaHi, OCKiIbKM BOHU iMIO-
CTPYIOTh SIKICHO Pi3HYy peakiil0 MiKHapOLHOI CHiIbHOTU
Ha CXOXi 3a CYTTIO BUKJIMKM (30BHILIHSI arpecis, MacoBi
SKEPTBU cepel, UMBITbHUX, CUCTEMHI 3JIOUMHU TIPOTU JTIO0-
IISTHOCTI), 1O TO3BOJISE BUSIBUTU BIUIMB TeOTOMiTUUHUX
¢daxTopiB Ha iMmieMeHTanilo gokTpuHU. Kpurepismu
LISl 3iCTaBIeHHSI CYTYBaIM: XapaKkTep MOpylIeHb, peak-
Lis1 MDKHapOOHOI CHiIBHOTU Ta CTYMHiHb BiAIIOBiZHOCTI
miit goxktpuHi R2P. [l BuBUeHHsT odimiiiHoi rmpaBoBoi
kBatidikarii moaiit Ta MixkHapomHOI peakilii B pamKax
aHai30BaHMX JKepesl Ta KeiciB 3aCTOCOBYBaBCSI KOH-
TEeHT-aHaJli3 BiANoBigHMX odilliiiHMX TOKyMeHTiB. BuBua-
nucst Resolution Adopted by the General Assembly (2022),
odimiiiHi 3asgBM MDKHApOSHMX OpraHisaliii, 30Kpema
EU delivers over €4 billion... (2025), a TakoX TOKyMeHTU
MikHapoJHOTO KPUMiHAJIbHOTO CyAy, Taki sk Situation
in Ukraine... (2023). Marepianu MixkHapomHoro Cymy
OOH, 3o0kpema crnpaBu Allegations of Genocide... (2025)
CTaly BOKIMBUM [KepeioM [JjIsl aHajli3y Cy4yacHOi Cynmo-
BOi MIPaKTUKMU y cdepi MisKHapOIHOTO r'yMaHITapHOTO Ta
KpMMiHaJIbHOTO TpaBa. lleit MeToz 6yB CIIpSIMOBAHMIT HA
imenTHdikaiio odimiiiHoi mpaBoBoi KBamidikalii momiit,
3aJiIHMX MeXaHi3MiB Mi>XKHapOJHOTO pearyBaHHs, 4acTo-
TU BXXMBaHHS KJIIOUOBMX TEPMiHiB Ta apTyMeHTallii CTOpiH
oo (He)3actocyBaHHs R2P.

PesynbTatun

EBomioniist Bectdanbcbkoi Mmozerni cyBepeHitery Ta ii
TpaHchopMalis mig BIVIMBOM MiKHapOZHOTO IpaBa
npaB JioguHu. TpaaulliiiHa apXiTeKTypa Mi>KHapOZHOTO
mpasa, o chopmyBanacs Mg ykiaageHHs Bectdanb-
cpkoro Mupy y 1648 p. (The Peace of Westphalia..., 2023),
6asyBajiacsi Ha JOKTPMHi abCOMIOTHOTO HAIliOHAIbHO-
ro cyBepenirery. lls Bectdanbcbka MOAenab, MO CTanxa
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OCHOBOK) KJIACMYHOTO Mi>KHapOJHOTO IpaBa, CTBEPIKY-
BaJla Jlep)kaBy SIK €IMHOTO Ta BEPXOBHOrO akTopa Ha
MiXXKHapOJHilt apeHi, HazAiJleHOro MOBHOIO Ta BUKIIOYHOIO
BJIAJIOI0 HAJ CBOEIO TEPUTOPIEI0 Ta HaceseHHsIM. Kiouo-
BUMU eJleMeHTaMM Ii€l mapagurmu 6ynu IPUHIATIA CY-
BepeHHO1 PiBHOCTI AepykaB Ta HeBTPYYaHHS y BHYTPILIHI
cripaBu. BimHOCMHM MiX mepskaBaMy POSIISIAAIMCS SIK
30BHIIIIHI, TOAi SIK BiIHOCMHM MiX IepskaBoo Ta ii Biac-
HMMM FPOMasSTHAMM BBasKaIMCSI BUKTIOUHO BHYTPIlITHOIO
KOMIIETEHITi€I0, 3aXMIIEHOW TMPUHIMIIOM OepPKaBHOTO
CyBepeHiTeTy Bif, 6yIb-sIKOTO 30BHIllTHOTO BILIMBY. Llst
KOHIIETIIisl 3Hai1Ia CBOE hopMasbHe 3aKpirieHHs i B Cy-
YyacHOMY MikHapogHOMY ITpaBi, 30kpema y United Nations
Charter (1945), craTtst 2(1) IKOTO MPOTOJIOIITYE MTPUHIINIT
CyBepeHHOI piBHOCTI BCiX ujieHiB, a craTTs 2(7) 3a60poHsI€
OOH BTpyuaTHcs y CIpaBu, 110 MO CyTi BXOASATh OO BHY-
TpilIHbOI KOMIeTeHLii 6yAb-sIKOi AepkaBu. [TounHaOun
3 XVII cT. Ta 10 cepenyiau XX CT., I JOKTPUHA CJIyryBaja
OCHOBOIO [JISI Mi>KHApOMHOTO TOPSIAKY, Je CTabiIbHiCTh
CUCTEMM PO3MISAAIacs SK BUINA LIHHICTh, HABITh SIKIIO
BOHAa 0csTanacs 11iHO irHOpyBaHHSI MacOBUX MTOPYILIeHb
MpaB JIIOAVHM BCEepeOyVHi CyBEPEeHHMUX KOPAOHiB. OmHaK
IOCBif mepiioi monoBuHM XX CT., 30KpeMa 3JI0YMHM, CKO-
€Hi TOTAJIITADHUMM pEeXMMaMMu IPOTHU BJIACHOTO Hace-
JIeHHSI, 10 JOCSIN MKy MiJ yac Jpyroi cBiToBOi BilitHM
Ta [0/I0KOCTY, MPOIEMOHCTPYBaB MOPa/IbHY Ta MPAKTUUHY
HECITPOMOJKHICTh aGCOMIOTUCTCHKOTO MiAXOMy 0 CyBepe-
Hitety (What is the Holocaust, n.d.). Byso BusiBieHo, 1o
Jlep>kaBa MOYKe TIEPETBOPUTHUCS HA TOJNIOBHY 3arpo3y IJIst
CBOTO HapoO[y, @ MPUMHLNIT HEBTPYUYAaHHS — HA iHCTPYMEHT
ILJISL TIPUKPUTTS MisKHAPOOHMX 3710uMHiB. Ll 3cyB y cBifo-
MOCTi Mi>KHapOIHOI CITITbHOTY ITPU3BiB 40 BUHMKHEHHS Ta
CTPiMKOT0O PO3BUTKY HOBOI ranysi — MibXKHapOJHOTO MpaBa
nipaB mopyHu. YxBaneHHs Universal Declaration of Human
Rights (1948) Ta mopanpuMx Mi>KHAPOIHMX MaKTIiB i KOH-
BeHIIii1, 30kpeMa Convention on the Prevention... (1948),
03HaMEHYBaJI0 PeBOJIOLIIHY 3MiHy B MIKHapOIHOMY
npaBi. Croci6, y sikuit mepskaBa MOBOAUTHCS 3i CBOiMU
rpoMajsiHaMu, TepectaB 6yTH BUKITIOYHO ii BHYTPIIIHBOIO
CITPaBOIO i CTAB MPeAMETOM 3aKOHHOTO Mi>KHapOHOTI'O 3a-
HernokoeHHSI. CyBepeHiTeT MoyaB pO3IISIAATUCS He JIUIIe
SIK TIPaBO [epskaBy Ha He3aJIeKHICTh, a i K ii 060B’I30K
MOBAXKaTH Ta 3aXUIIATy GyHIaMeHTaIbHi ITpaBa JIOINHA.
Lleit mpotiec, 1110 OTpMMaB Ha3BY «I'yMaHi3allii» MixkHapoI-
HOTO ITpaBa, 3aK/IaB JOKTPUHAIbHI OCHOBU /ISl TTOAAJIbIIIOL
nocnabneHHs Aii abcomorHoi Bectdanbebkoi mopeni (The
Peace of Westphalia..., 2023). IIpoTe mpakTuuHa peasisa-
LIiST X HOBUX MPUHLIUIIIB 3iTKHY/IACS 3 PeajbHICTIO reo-
nomitukyu 4daciB XonomHoi BiliHM. MexaHi3M KOJIEeKTUBHOIL
6esreku, 3aknamennii y United Nations Charter (1945), 6yB
dakTnuHO MapanizoBaHMiT yepe3 MPaBO BETO MOCTiIiHMUX
uyneHiB Pagu Besmneku, 3aTBepakere y The Veto (2015), mo
YHEMOSK/TUBJTIOBAJIO GY/Ib-sIKi Ii€Bi 3aX0ay Y BiAMOBiab Ha
MacoBi TOpYIIIEHHS TIpaB JIIOOMHM, SIKIO BOHM BimOyBa-
nucs y cdepi iHTepeciB omHiei 3 HagmepkaB. 3aKiHUEHHS
XomomHoi BifiHM Ta HOBA XBWISI JeMOKpaTu3allii Majau Ha
MeTi CTBOPUTHU e(DeKTUBHY CUCTEMY 3aXMUCTY, OGHAK MOl
1990-x pp. mponeMoHCTpyBaiau ii He3AilicHEeHHicTb. Te-
Houup y Pyanni ta pizanuna y CpebpeHutli craau CBiz-
YEeHHSIMM TOTO, IO MiKHApOAHA CIIbHOTA 3aJMIIAIacs
HEe3IATHOIO 3arobirTy MacoBMM 3JIOUMHAM IPOTU JIIOA-
CTBa, HaBiTh 3a BifCcyTHOCTi 6yoKyBaHHS B Pazi Besmeku
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(Hoare, 2021; Onay, 2025). 11i mpoBanu cIIpoBOKyBau iH-
TEHCUBHI Je6aTy Mpo Tak 3BaHY «T'yMaHiTapHY iHTepBEH-
1il0» — 3aCTOCYBaHHS CUJIM [1JIS1 3aXUCTY HaceleHHs iHIIoi
Jlep>KaBy Bif rpyOMX IMOPYILIEeHb MPaB JTIOIMHY 6e3 CaHKIIii
Pagu Besneku. KynbMiHallielo ux me6atiB cTaja orepa-
uist Opranisauii [liBHivHOaT/IaHTHUHOTO KOoroBOpPY (HATO)
B KocoBo y 1999 p., ska, xou i 6yna, Ha mymKky HATO, mo-
paJbHO BUIIPaBAAHOI0, MpoTe 3 (opMasbHO-PaBOBOI
TOYKM 30py Oya HE3aKOHHOW, OCKiJIbKM He Maja MaH-
nmary Pagu Besnmeku OOH (NATO’s role in Kosovo, 2025).
CaMe y BiATIOBiZb HA 1[I0 CYyTIEPEUHICTh MiX JIETITUMHICTIO
Ta JIETaJIbHICTIO, @ TAKOX Ha MOTPe6y 3HAWTH KOHCEHCYC-
HMIA MOxXig Do 3amo6iraHHs MacoBMM 3BipCTBaM, BUHMKIIA
KoH1ernist R2P. Briepire chopmynboBana y 2001 p. y 3BiTi
MixxHapoaHO1 KOMicii 3 MUTaHb BTPy4YaHHS Ta AePKaBHOTO
CYBEpEHITeTy, ISl JOKTPMHA 3aMpoIoOHyBasa (yHIaMeH-
TaJIbHY MePEeOIiHKY CaMOTO MOHSTTS cyBepeHiTeTy (About
the Responsibility to Protect, n.d.). 3amicTs TpaguiiiitHO-
TO «CYBEpEeHITeTy SIK KOHTPOJII0», KOMiCisI 3aITpoIoHyBaia
KOHLIEMIil0 «CyBepeHiTeTy SIK BiAOBimanbHOCTI». 3rigHO
3 UMM IIigX0A0M, TIepBMHHA BiATIOBiJaJbHICTh 3@ 3aXMUCT
BJIACHOTO HACEJIeHHS Bill 3JI0YMHIB — r€HOIMIY, BOEHHUX
3JIOUMHIB, €ETHIYHMX UMCTOK Ta 3JI0YMHIB MPOTU JIIOISHO-
CTi — JIEXXUTDb Ha caMiit gepxkaBi. OgHax, SKILIO JepskaBa He

MOXXke abo He Gaska€ BUKOHYBATM IO BiJIOBimaabHICTb,
abo caMa € BMKOHAaBIEeM I[MX 3JIOUMHIB, LIS BifIIOBigasib-
HiCTh MepexoAuTb N0 MiKHAapPOLHOI CIiJIbHOTU B IILJIOMY.
Lis peBosoliiiHa imest 6ysna odiuiitHO 3akpiruieHa y Res-
olution Adopted by the General Assembly (2005). Tum
caMMM iHKOpIOpyBaBLIM OOKTpMHY R2P y miknHaponmnHe
MpaBO Ha PiBHi MOMITUYHOrO 3060B’I3aHHSI HABUILOTO
piBHs. ChopMyIbOBaHA HA CAMIiTi KOHIIEMIIisI 6a3yeThCS Ha
TPHOX B3AEMOIIOB I3aHMX KOMITOHEHTaX. [Tepminii KOMITO-
HEHT: KOXXHA JiepskaBa Hece IepIIoveproBy BiAmoBimasib-
HiCTb 32 3aXMCT CBOT'O HACEJEHHS Bifj YOTMPHOX MAaCOBUX
3JI0YMHIB (TeHOLM/TY, BOEHHUX 3/I0YMHIB, ETHIYHMX YMCTOK
Ta 3JI0YMHIB MPOTH JIOASTHOCTI). [Ipyr1it KOMIIOHEHT: MiX-
HapoJHA CITiJIbHOTA Hece BiAIOBiIaJIbHICTb 38 3a0X0UEeHHS
Ta JOIIOMOTY JiepskaBaM y BMKOHAHHI Ii€i BiATIOBimasb-
HOCTi, BUKOPUCTOBYIOUM OUIJIOMaTM4Hi, TyMaHiTapHi Ta
iHmi MupHi 3acobu. TpeTiii KOMIIOHEHT: SIKIIO AepkaBa
He CIIPOMOKHA 3aXMCTUTU CBOE HACeNeHHS, MiXKHapOIHA
CIiJIbHOTA Hece BianmoBigalbHiCTh 3a BXKUTTS KOEKTUBHUX
Iiii CBO€YaCHMUM Ta pimryuuM umHOM 4depe3 Pamy Besre-
k1 OOH sBignosiguo o I'maBu VII United Nations Char-
ter (1945), BK/IIOYHO i3 3aCTOCYBaHHSIM CUJIM SIK KPaitHbOT'O
3axony. ITopiBHsIbHMIT aHami3 Becrdanbcbkoi mopeni Ta
KoHierniii R2P HaBemeHo y Ta6muiii 1.

Ta6muug 1. [TopiBusHHS Bectdanbcbkoi Mopesi Ta KoHmeniii R2P

Kpurepiii Bectdanbcbka MOgeIb
S AGCOMIOTHNIT KOHTPOJTDb [epyKaBy, HEBTPYJYaHHS
CyBepeHiTeTy p P ’ pyd
. g Bu3HauaeThCS TEPUTOPIATBHOIO IiJTiICHICTIO Ta
JleriTMMHiCcTb pUTOP I

e(eKTUBHMM KOHTPOJIEM

Peakiiiss Ha MacoBi
3JI0YMHU BUITaKy TEHOLMIY

OcHOBHI TIpo61emMu P s
p BHYTPIIIHIX perpeciit

O6MexeHa IPUHLIMIIOM HEBTPYUaHHS HaBiTh y

Moske CITY>KUTY MIPUKPUTTSIM J1s arpecii a6o

Konuemnis R2P

CyBepeHITeT SIK BifilIOBiAa/IbHICTb iep>XaBy Nepes,
BJIACHMM HaceJleHHSIM

BusHauaeThCs 3MATHICTIO 3aXUCTUTY HAaceJIeHHS Bif,
MAacoBUX 3JIOUMHIB

MixxHapofHa CIiIbHOTA Ma€ MPaBo LisITH, SIKIIO AepiKaBa
He BUKOHY€ 000B’SI3KiB

CenexkTVBHE 3aCTOCYyBaHHS, MmosiTu3anis y Pazi Besmekn
OOH

IIkepeno: po3pobiaeHo aBTopoM Ha ocHoBi F. Teson (2005), M. Hussain & S. Mehmood (2021), R. Paris (2022),

0. Eskiduman (2022), J. Moses (2024)

Takum umHOM, HOKTpuHA R2P cranma HaliBaskauBi-
MMM AOKTPUMHAJBHUM BMKIMKOM ISl BecTdanbcbKoi
Mojeni cyBepeHiTeTy. BoHa He CKacoBye CYBepeHiTeT,
ane pyHmaMeHTaNbHO TPaHCHOPMYE #1OTO, POOISTUM OTO
yMOBHUM. [IpaBo AepkaBy Ha HEBTPYUAHHS Oisblie He €
abCoMOTHUM. BOHO CTaBUThCS B IPSIMY 3aJIEKHICTh Bif
BUKOHAHHS HEI CBOrO 6a30BOTO0 OOOB’SI3KY — 3axXUCTy
BJIACHOTO HApOAYy BiJl MacoBMX 3JIOUMHIB. LI KoHIemIIis,
XO0Y i 3a/IMIIAETHCST TIPEAMETOM MO TUUHUX CYTIEPEUoK,
0COGMMBO IMIOAO KPUTEPiiB [JIsT 3aCTOCYBaHHSI TPETHOTO
KOMIIOHEHTa, CTaja HeBiJ €MHOK YaCTMHOK CY4acHOTO
Mi>KHapOJHOTO TpaBa Ta AUCKYPCY MpO IpaBa JIOAUHU.
BoHa cTBOpwW/ia HOBY HOPMAaTUBHY PaMKYy, sIKa J03BOJISIE
MDKHapOAHii CHibHOTI pearyBaTy Ha BHYTPIllIHI KpU3H,
10 3arPOXKYIOTh MepepoCcTu y MAacoBi 3/I0YMHU, Ta 3Mi-
CTWJIA aKIEHT 3 MPaB Jep)KaB Ha 3aXUCT awogeir. Came 15
IOKTpVHA/IbHA €BOJIONis, 10 BimbyBanacs 3 1648 p., mifg-
roTyBaJia OCHOBY JJIsI [IepeOCMMCJIEHHS POJTi MisKHapOIHOL
CIIJIBHOTY Y BiITIOBi[Ib Ha arpeciio Ta BOEHHI 3/I0UMHH, 110
cranucs micas 2022 p.

Konuenmis R2P Ta ii HopmaTtiBHe 0)OpMIEHHS Y
MDKHapomHoMy IipaBi. CTaHOBIeHHs KoHernii R2P crano
pe3ynbTaToM 6araTOpiuHMX AMCKYCiii y Mi>KHapOIHO-TIpa-
BOBiji JOKTPMHI Ta NpakTULi. Ii 3HAUeHHS NPOSBUIOCS

TOAi, KOJIM MikKHapoJHa CITi/IbHOTA ToYaja HIyKaTu HOBi
MeXaHi3MM pearyBaHHs Ha MacOBi 3JI0YMHM ITPOTY LIVBiJTb-
HOTO HaceJeHHs, 0 3aJIUILIaIUCS 1032 MeXaMu Tpagu-
LiiHUX iIHCTPYMEHTIB KOJeKTUBHOI 6e3meku. Ha Bimminy
Bil JOKTpPMHM Ir'yMaHiTapHOI iHTepBeHIIii, sIKa TpaKTyBa-
J1acsl SIK MOKJIMBICTb OJHOCTOPOHHBOTO BTPYYaHHS Jiep-
skaB ab0 Koasilliil y BHYTpilllHi cripaBu iHIIMX KpaiH, R2P
He 3arepeuye AepkaBHMUII CyBepeHiTeT. BoHa [OMOBHIOE
110T0 3MICT i MO€AHYE MPaBO Aep>kaBy Ha He3aJIeXHICTh i3
MisKHapOIHUM OOOB’SI3KOM 3aXMIIATY BJACHE HaceTeHHS
Bin 31oumHiB. Came Take BifMesKyBaHHS BiJ, rorepegHix
JIUCKYCilt 3po6wto R2P ogHMM i3 OCHOBHMX iHHOBaLIiiTHMX
3pylleHb y MiXKHapOAHOMY IIpaBi ABaAIISITh ITEPIIOTO CTO-
nittsa. HopmaTtuBHe 3akpimieHHs R2P rouasno dopmyBaTi-
cs y npaktuili OOH oxpasy micist TOro, SIK Aep>KaBU-WieHU
MOMiITUYHO BU3HaMM ii icHyBaHHs (About the Responsibil-
ity to Protect, n.d.). Y>ke y 2006 p. Paga be3neku yxBanmu-
na Resolution 1674 (2006), sika migTBepAmMIa, M0 3aXUCT
LUMBIILHOTO HAceleHHS Mif dYac 30poifHMX KOHQIIKTIB
HaJIEXXUTHh 10 3000B’13aHb MiKHApOAHOI crisbHOTH. Lle
pillleHHsI MaJIo BaX/IMBE 3HAUE€HHS, OCKiJIbKY BIiepllie Iic-
s odimiiiHoro cxBajeHHs1 KoHnerilii R2P ii ocHOBHI mo-
JIOKEHHSI 3HAMIUIM BimOOpaskeHHS Y I0PUANYHO 3060B’S1-
3YIOUOMY aKTi, MMPUINHSITOMY OpPraHOM, BiAIIOBigambHUM
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3a MiATPUMaHHS MiXKHapOIHOTO MUpY i 6e3mexu. IToganb-
uri JoKymeHTH, 30kpeMa Resolution 1706 (2006), 1momo
cutyanii y Oapdypi, cramu mpukiagamu Toro, ik R2P
MOXe CIYTyBaTM OCHOBOIO [JISI MaHJATiB MMUPOTBOPUMX
omepaliif, HagawuM iM po3iMpeHy GYHKIIO i3 3aXUCTy
uuBinbHMX. OcHOBHOIO cTtana momis 2011 p., konu Papa
Besnekn yxsamuiaa Resolution 1973 (2011) miomo JIiBii.
BoHa 103BoJIsI71a BUKOPUCTAHHS BCiX HEOOXiTHUX 3aX0[iB,
BKJTIOUAIOUM BiliCbKOBIi, 3a/J1s1 3aXMCTy LIMBIIbBHOTO Hace-
JIEHHS BiJl 3aTp03¥ MacCoBUMX 3JI0YMHIB. Ile cTajio nmepmum
BUIaJIKOM CAHKI[iOHOBAHOTO 3aCTOCYBaHHSI CUIU Y KOH-
tenuii R2P. [TouaTkoBO rymaHiTapHMII MaHZAT MePeTBO-
PMBCS Ha OTepallilo, 0 3aBepUIMIIacs MTOBAEHHSIM PeXMI-
My Myammapa Kapgadi (Basiru et al., 2016). [Ins nepskas
1le CTaJ0 MiATBEPIKEHHSIM PU3UKY 3JIOBKMBAHHS KOH-
LIeTIli€l0 B MOMITUUHUX iHTepecax BeIUKUX Aep>kaB. YHaC-
JIiIOK 1bOro AoBipa o R2P 3Hu3uiacs, a ii meriTMMHiCThb
SIK YHiBE€pPCAJTbHOTO MPUHIIMAITY OMMMHWIACS ITiJ 3aTpO30I0.
Mogii y Cupii, mo posnouanucs y 2011 p., cranu iHImmMm
BUIPOOYBAHHSAM KOHIemIlii. TIonpy 4mc/ieHHi MOBigoM-
JIEHHS ITPO MACOBi 3JTOUMHM ITPOTU IIUBITLHOTO HACeJIeHHS],
KOJIEKTUBHI Aii 3amianucs 3a610KOBaHMMM Uyepe3 MpaBo
BeTO Pocii y Pani Be3snekn (Fact or not..., 2018). Lle me
pas 1oka3sajo, o edeKTUBHiCTb R2P 3amexuth Bim apxi-
TEKTypU MiKHAPOAHOI 6e3MeKu Ta MOMITUYHUX iHTepeciB
MOCTiMiHMX wieHiB Pagu. BHacaigok 11boro, SIK 3a3HaueHO
Y.R. Kassim (2014), BUHMK/IA OUCKYCisT TTPO «KPU3Yy 3aCTO-
cyBaHHST R2P», siko10 1MO3HAUalOTh CUTYallilo, KOMU iCHYE
PO3pUB MiX JleKjIapaTUBHUM BM3HAHHSIM KOHIEMIIii Ta ii
peasibHOIO iMITZIeMeHTalli€o. [Tonpy MpakTUUHI TPYLHOIIL,
R2P nocTymoBo iHTerpyBanacs y AissIbHiCTh Mis>KHapOIHUX
i perioHanbHUX iHCTUTYLI. AdpuKaHChbkuit COHO3 BKITIO-
YMB IIPaBO Ha iHTEPBEHLIiI0 Y BUNIaJKax MacoOBUX 3/I0UMHIB
[IO CBOiX YCTAaHOBYMX JOKYMEHTIB, PAaKTUUHO CTBOPUBIINA
perioHanbHY IPaBOBY OCHOBY /IS 3aCTOCYBaHHS JOKTPU-
Hu (Wyse, 2018). €sponericbkuii Coro3 (EC) Takok mouas
nocwiatucs Ha R2P y BracHMX cTpaTeriyHux JOKyMeH-
Tax 3 MATaHb Oe3MeKky, 30KpeMa Y MOTITUKaX MO0 3aXM-
CTy UMBiTBHOTO HaceneHHs mig yac kpu3 (European civil
protection..., n.d.). TakuM 4YMHOM, KOHILIEMIIisI MepecTaga
GyTY BUK/ITIOUHO YHiIBEPCATbHOW CTPYKTypoto Opranisanii
O6’eguanux Hariilt i mocTymoBo mepeTBopwiacs Ha eje-
MEHT perioHaqbHOI MMOJiTUKY 6e3IeK.

BaskMBUM HACTiAKOM HOPMAaTMBHOTO O(GOpPMIIEHHS
CcTaso 4iTKe BigmexyBaHHS R2P Bin OOKTpMHM TyMmaHi-
TapHOi iHTepBeHIii. K10 OCTaHHS Tependavana MOX-
JIUBICTh 3aCTOCYBaHHSI CMIM HaBiTh 6e3 caHKIlii Pamu
Besmneknu, To R2P npus’s3ana o monoskeHb United Nations
Charter (1945). Bona nepem6auae BUKOPVCTaHHST PUMY-
COBMX 3aXOZiB BUK/IIOUYHO Ha OCHOBI pimeHb Pagyu. Takum
YMHOM OYy/I0 3aKpiTUIeHO MPUHIIMIIOBUIT 6alaHC MiX He-
0OXiIHICTIO 3aXMCTy JIIOACHKOI TiMHOCTI Ta BU3HAHHIM
JlepskaBHOTO CyBepeHiTeTy, Xoua Ha MPaKkTUlli miaTpUMaH-
HS IIbOTO GaJIaHCy BUSBASETbCS cKIagHuM. ITicas 2022 p.
3HaueHHs R2P mocTasio B HOBOMY KOHTEKCTi y 3B’SI3KYy 3
arpecieto P® mpotu Ykpaiuu. Macimitabu KOHQUIKTY Ta
YMCAeHHI BUIAKM BOEHHUX 3JIOYMHIB i 3JI0UYMHIB MTPOTU
JIIOJSTHOCTI aKkTya/li3yBaiu [JiI Mi>KHapOJIHOI CITiJIbHOTU
MUTaHHS I0JI0 MOKIMBOCTI 3aCTOCYBAHHS 1i€i KOHIIeMITii
He JIuIlie y BHYTPIIIHIX KOHQITIKTaX, a i y MbKIepKaBHUX
BiiitHax (Oguejiofor et al., 2024). Came 1eit yKpaiHCbKUIK
BUIAOK ITOKa3aB, o R2P Mae roTeHItian i B 11ii IUIOMIVHI.
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MikHapomgHi oprasizanii moyasyu aKTMBHO BUKOPUCTO-
ByBaTM HempsiMi MexaHismu ii peanisauii. VimeTbcs mpo
IOKYMEHTYBaHHSI BOEHHMX 3JIOUMHIB, MiATPUMKY pO-
60T MiKHApPOAHOTO KPUMIHAJIBHOTO CYHOY, CTBOPEHHS
creniabHUX CTiMUMX opraHiB i TpubyHaiis (Situation in
Ukraine..., 2023). i gii 3acBiguyrooTs, o R2P nmepecrana
3BOIUTUCS BUKJIIOYHO JI0 BiliCbKOBMX iHTEpBEHLIiii i ocTy-
TOBO OXOIUIIOE IIMPUINIA CIIEKTP MPEBEHTUBHUX, CYIOBUX
Ta OUIVIOMAaTMYHUX iHCTpyMeHTiB. Takuii IOCBiA Takoxk
MiJKpecIMB 3HaUeHHS IPEBEHTUBHOIO BMMipy KOHLIMIIii.
SIKIIO Ha MOYATKY il PO3BUTKY TOJIOBHUII aKIEHT POGUBCS
Ha KOJIEKTMBHUX [isIX Y BiITIOBiAb Ha BXXe BUMHEHi MacoBi
3JIOYMHY, TO CyYacHa MPaKTYKa HAroloIye Ha HeoOXimHO-
CTi po36yoOBM BHYTPILTHIX iHCTUTYIIHMUX CITPOMONKHOC-
Teit gepskaB. YKpaiHCbKMUI TPUKIIAL, MiATBEpAUB, 1110 JeMO-
KpaTUyHi lepkaBu 3 Oi€BUMM MeXaHi3MaMy BEpXOBEHCTBa
IpaBa Ta Mi>KHAPOIHOIO MiATPUMKOIO 34aTHi eQeKTUBHilIe
peasni3oByBaTH BJIaCHY BiANOBiAaNIbHICTh 3a 3aXUCT. Y 11bO-
My ceHci R2P Bce 6isbIiie CIIpUitMaeThCs He SIK iHCTPYMEHT
MIPMMYCOBOi iHTepBeHIIii, a SIK KOMILIEKCHUIA Miaxiz, 1o
MOENHY€E NUIUIOMATiI0, EKOHOMIUHI CaHKIii, TyMaHiTapHy
JIOTIOMOTY Ta MiXKHapoAHe MPaBOCYAls. 3 OISOy Ha Iie
MOKHA KOHCTaTyBaTH, 1[0 HOpMaTUBHE 0OPMJIEHHS KOH-
terniii R2P € ogHuM i3 K/IIOUOBUX JOCSTHEHb MiXKHApOJ-
HOTO TpaBa MOYaTKy ABAAISTh MEePIIOro CTOMiTTs. [Tompu
HeIOC/TiIOBHICTD Y TPAKTULI Ta 3aJIEKHICTh Bif MTOMTITUY-
HOI BOJIi BeIMKMX AepskaB, R2P 3akpinuiacs sk BaskInBuUit
eJleMeHT Cy4acHUX MiKHapogHO-MPaBOBUX AMUCKYCiit. [To-
mii micisg 2022 p. e 6inbiire migcymmay il akTyaabHIiCTb i
3aCBiqUM/IN, IO Iep>KaBHMIT CyBEpeHiTeT Gisiblile He MOXe
TPAKTyBaTUCS SIK abCcomoTHa Karteropist (Situation in
Ukraine..., 2023). BiH moctymoBo TpaHchOpMyeTbCs y Ha-
MIPSIMKY 3000B’SI3aHHS JepskaB rapaHTyBaTy 3aXMCT Bjac-
HOT'O Hace/leHHSI Ta CITiBITPaLIOBATH 3 MisKHAPOIHOIO CITiJib-
HOTOIO y pa3i BUHMKHEHHS 3arp03 MacOBUX 3JI0UMHIB.
ITepeocmucnenHs R2P micist 2022 p.: mpakTuka 3a-
CTOCYBaHHS B yMoBax KOH(uikTiB. IToBHOMAacIITabHE
BTOprHeHHs P® B Vkpainy 24 mtotoro 2022 p. cTajio He
JIMIIe HaiMacTabHIilMM 36poitHMM KoHQIiKTOM y €B-
pori 3 vaciB JIpyroi cBiToBOi BiitHU, a it GyHZAMEHTab-
HMM BUKJIMKOM [Jis1 BCi€i apXiTeKTypu MiKHapOOHOIL
6esneku Ta, 30Kpema, s KoHuemniiii R2P (Situation in
Ukraine..., 2023). CuTyailisi, Koau gepskasa, 1o € MOCTili-
HuM uieHom Pagu Besmeku OOH, BunHsIe akT arpecii, 1o
CYTIPOBOJKYETHCS MacOBMMM 3BipcTBaMM, SIKi Mifmazna-
10Th IiJl BU3HAUEHHS BOEHHMX 3/I0UMHIB Ta 3JI0UMHIB IIPO-
TU JIIOJISTHOCTIi, OTOJINJIa CTPYKTYPHY BPa3auBiCTb TPETHOTO
KoMmmoHeHTa R2P, 1o nepem6auae KOJEKTUBHI [ii uepes
Pany Besmneku. [TpaBo BeTo, 3acTocoBaHe P® s 610Ky-
BaHHS OYIb-SIKMUX PIlllyUMX i, PaKTUUHO YHEMOKIMBU-
JIO TOVi caMuii OpraH, IKUii, 3TiTHO 3 TOKTPUHOK, MaB 61
OyTY TOJIOBHMM rapaHTOM ii peasisaiiii. OmHax 11ei mapa-
JIiy He MIPMU3BiB 40 MOBHOTO KOJAICy KoHUenii. Hapmaku,
BiH cTaB KaTasizaTopom A il rmbokoi TpaHchopmalii,
3MIiCTMBIIM aKILEHT 3 MPSIMOTO BiliCbKOBOTO BTpPyYaHHS,
SIKe CTaJI0 HEMOKIMBMM, Ha MOCUJIEHHS Ta iHHOBaIIiliHe
3aCTOCYBaHHS iHIIMX MeXaHi3MiB BiAIOBiJaJIbHOCTI, 110
HaJIeXkaThb A0 APYroro KoMroHeHTa R2P, a Takox Ha 6e3-
NpelLieleHTHY aKTMBi3allilo iHCTPYMEeHTiB MIKHapOZHOTO
npaBocynas. [lepiym i Hait6iabIl OUeBMAHMUM HACTIIKOM
610KkyBaHHs Pany Besneky crana akTuBisallis I'eHepab-
Hoi Acam6rnei OOH K anpTepHAaTMBHOTO MaiimaHuyMKa
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IIJIST BUPasKeHHST BOJIi Mi>KHApOIHOI CITIIBHOTH. YXBajleH-
Hs Resolution Adopted by the General Assembly (2022),
sIKa 3aCyuia arpeciio Ta BuMaraja HeraifHOrO BUBEIEH-
HS pOCiiicbKMX BilichbK i Oyna migTpumana 141 gepxkasoio,
MIPOZEMOHCTPYBAJIO IJI06aTbHIIT KOHCEHCYC IOI0 Heje-
riTuMHoOCTi fiit P®. Xoua pesonmwoilii ['eHepanbHOi Acam-
6;ei OOH He MalOTh IOPUANYHO 3060B’I3YI0UOi CUITH, SIK
pesomionii Pagy Besmneku, yxBaseHi 3a [masoro VII United
Nations Charter (1945), BOHM MaiOTh BEJIMUE3HY MTOTITUY-
HY Ta MOpPaJIbHY Bary. lleit KpOK MOKHA iHTepIIpeTyBaTH
SIK peasli3allilo MDKHapPOAHOIO CIiIbHOTOIO CBOEI BiNOBi-
IaJbHOCTI 3a 3aXMCT yepe3 OUIJIOMAaTUUHi Ta MOMITUYHI
3aco6u, 110 € YaCTUHO APYroro KomrnoHeHTa R2P. Binbiie
TOTO, 1@ CTaJ0 MPAaKTUUYHUM BTiJIEeHHSIM Tpouenypu «E-
HaHHS 3apaJiyi MUPY», 1110 103BoJiste [eHepanbHiil Acambiei
OOH pgigatu y Bumnaaxax, konu Paga Besneku napanizosa-
Ha. Ile TpoIeMOHCTPYBAJIO, 1[0 HAaBiTh 32 YMOB 6JIOKYBaH-
HSI OCHOBHOTO OpraHy 6e3meKkyu, Mi>kHapofHe IMpaBo HaJae
aJbTePHATUBHI NUISIXM IJI1 KOJIEKTMBHOI BiANOBimi Ha
rpy6i nopymenns United Nations Charter (1945). Ipyrum
KJIIOUOBMM €JIEMEHTOM TpaHcdopMaliii craso 6Gesmpe-
LleleHTHE 3a MaciiTabaMyu HagaHHS YKpaiHi BilicbKOBOI,
¢dinancoBoi Ta rymaniTapHoi fomomoru 3 60Ky Koasilii
nepxaB (EU delivers over €4 billion..., 2025). Ilto gomo-
MOTY MOXHA PO3IISIAATM He MPOCTO SIK MPOSIB T'eOIoTi-
TUYHOI MiATPUMKM, a SIK HOBY opMy peasisaiiii Apyroro
komroHeHTa R2P. fIkumo mpotsirom 2000-x ta 2010-x pp.

1leii KOMIIOHEHT TPAaKTyBaBCs MEePeBaskKHO SIK JTOMOMOra
JepskaBaM y po36ymoBi iXHbOI BIACHOT CITPOMOSKHOCTI 3a-
ro6iraTu 3y1ounHaM (HarpuK/Iaz, uepes pegopMy CEKTOPY
6e3IeKky UM CyIOBOI cUCTeMM), TO Y BUTIAAKY YKpaiHu BiH
Ha6yB HOBOTO 3HaUEHHS — JOMTOMOTH Iep3KaBi y peamisariii
ii mepBMHHOI BiATIOBiZa/IbHOCTI 32 3aXMCT CBOTO HacCeleH-
HSI BiJl 30BHIIIHBOI arpecii, 0 CyrrpoBOIKY€EThCS MaCOBM-
Mu 3y1ouMHamMu. HagaHHs 36poi, TpeHyBaHHS BiliCbKOBUX,
dinancoBa migTpuMKa a1 QyHKIIOHYBAHHS AepskaBy Ta
rymMaHiTapHa AOINOMOTa Mi/lbiioHaM IepeMillleHuX O0ci6
CTaMu TMPaKTUYHUMMU IHCTPYMEHTaMM, L0 AO3BOIUIN
VYKpaiHi UMHUTK OTIip Ta 3aXMIIAaTU CBOiX TpomajisiH. Ta-
KMM YMHOM, Mi’KHapO/JHa CITi/IbHOTa He 3aMicTuia co6010
CYBepeHHY JiepskaBy (SIK 1ie repeabdavyan 61 TPeTiit KOMITO-
HEHT), a IocumiIa ii, o6 BoHa MOIja caMa BMKOHYBaTU
cBOi cyBepeHHi 000B’13KM. Lle € BasKIMBUM 3MillleHHSIM
aKIeHTy, Mo pobuTh R2P 6i/bIl THYYKOIO KOHLEMIi€I0,
3aCTOCOBHOIO He JIMIIle A0 BHYTPILIHiX KOHQIIKTIB Ta He-
CIIPOMOKHMX OepKaB, a i [0 CUTyaliii MixkmepskaBHOL
arpecii. OmHak, abu Kpaile 3p0o3yMiTi BUKJINKK Ta oOMe-
skeHHS TpaHcdopmanii R2P micms 2022 p., 30KkpeMa mpo-
6s1eMy ii BM6GipKOBOr0 3aCTOCYBaHHSI, AOIIbHO IOPiBHSITUA
peaxil0o MbKHapOJHOI CHiIbHOTY Ha YKPaiHCbKY KPU3Y 3
iHIIMMM HeIOJABHIMM CUTYALisIMM MacOBMX TOPYIIEHb
TIpaB JIIOOVMHA, TAKUMMU SIK KOHQUTIKT y T'a3i (2023-2024 pp.)
Ta TpuBasia Kpu3sa B Kammipi (3 2019 p.). KittouoBi acriekTin
rogaHo y Tabmuii 2.

Ta6nuis 2. CeneKTUBHICTD 3acTocyBaHHsI R2P: Ykpaina, 'aza ta Kammip

Keiic XapaxkTep IOpylieHb

Cankiiii, BilicbkoBa i iHaHCOBa
JIOTIOMOTa, OKyMEHTYBaHHS
3JI0YMHIB, PO3CJTiTyBaHHS
Mi>XXKHapogHOTO KpMMiHa/JIbHOTO CyLy

ArpecyBHa BiifHa, MacOBi BOE€HHI

VkpaiHa (3 2022 p.) 3JI0YMHM

MacoBi skepTBuU cepe[ IIUBiITbHUX,

Tasa (2023-2024) DyFiHyBaths icT

CyCcTeMHi 3710YMHU TPOTHU
JIOISTHOCTI, TPUIYIIeHHS
HaceJeHHSs

Kammip (3 2019 p.)

Peaxkiisi Mi>KHapogHOI CIIIJIBHOTH

BizcyTHICTD 1i€BOTO 3aCTOCYBaHHS
R2P, momitTuuyna nacuBHicTh OOH

OOH He 3agisia R2P yepes iHTepecu
Inpii Ta ii mapTHepiB

BigmoBigHicTs R2P

R2P peanisyeTbcs uepes Ipyruit
KOMITOHEHT, TPETiit 3a6J10KOBaHMIt
BeTo PO

R2P BusiBWIa HECITPOMOXKHICTh
yepes MOJITUYHI 6ap’epu

R2P moBHiCTIO 3a67I0KOBaHa
MOJTITUYHUMM Ta TeOCTPATETIYHUMMU
akropamn

I>xepeno: po3pobieHo aBTopom Ha ocHOBi M. Hussain & S. Mehmood (2021), O. Eskiduman (2022), ]. Moses (2024)

HaBemeni B Tabmuii 2 maHi JeMOHCTPYIOTb TOJIOBHY
mpo6aemy nokTpyHu R2P — ii cenekTuBHE 3aCTOCYBaHHS,
110 3JIEKUTD Bif] T€OTOITUUHNX iHTEepeciB BeJIMKUX Jep-
KaB. SIKIO y BUNaAKy YKpaiHM peastisallisi [pyroro Kom-
rnmoHeHTa R2P cTasa MOK/IMBOIO 3aBASIKM ITOJITUYHIN BOIi
3axiIHMUX MapTHePiB, TO B cuTyallii 3 'a3oto Ta Kammipom
Mi>KHApOIHI MeXaHi3MM BUSBUIUCS 3a6IOKOBAHUMU Ue-
pes moniTuuHi 6ap’epu Ta iHTepecu iHIIMUX IIOOATBHUX
rpasiiiB. lle migTBepaKye BUCHOBOK Mpo Te, 1o R2P, no-
MpU CBiil yHiBepcalbHUIA T'yMaHiTapHUil xapakTep, 3a-
JIMIIAETBCS IHCTPYMEHTOM, e(heKTUBHICTb SIKOTO BU3Ha-
YaETHCSI HAacamIiepes, MOMiTUYHOK KOH IOHKTYpOIO, a He
06’€eKTVBHUM PiBHEM 3aTpO3U IS IIMBITbHOTO HACEIEHHST.
Tpertim, i HAMBAKINBILINM 3 TOYKM 30pY JJOBTOCTPOKOBOTO
PO3BUTKY Mi>KHapOJHOTO MpaBa, CTaJI0 MOCWIEHHST Mexa-
Hi3MiB MiKHapOJHOTO MpPaBOCyAds SIK iHCTPYMEHTY pea-
nizanii Responsibility to Protect. YcBigommo0um HEMOX-
JIMBICTb BilICbKOBOTO BTPy4YaHHS, MDKHApOAHA CIiIbHOTA
CKOHIIEHTpYBaJsIa 3yCWUISI Ha 3a6e3revyeHHi iHAMBITyasb-
HOi KpMMiHQJIBHOI BiIITOBimaJIbHOCTI 32 CKOEHI 3JI0YMHM.
PoscnimyBaHHS Mi>kHapoJHOTO KPUMiHaABHOTO CYLy, 1O

TIpU3BeJIO 10 BMUaui opaiepiB Ha apelT npesugeHTa PO ta
YIIOBHOBAKEHOI 3 ITpaB IUTYHM 32 BOEHHMII 37I0YMH He3a-
KOHHOI menopratii giteit (Situation in Ukraine..., 2023),
CTajI0 iCTOPMYHUM TpelieAeHToM. Lle ITpoieMOHCTpYBao,
IO HAaBiTh HABUIII MOCAamOBi 0cO6M HepskaBM-arpecopa
He MaloThb iMYHITeTy BiJ, MbKHapo#Horo npasocynas. Kpim
TOTO, PO3IJISiT [T030BY YKpainu npoTtu Pocii y MixkHaponiHo-
my cyai OOH (MC OOH) (Allegations of Genocide..., 2025)
3a KoHBeHIli€0 Mpo reHoUyA, Ta BUHECEHHS! HUM Haka-
3y mpo TMmuacoBi 3axogu (Convention on the Preven-
tion..., 1948), o BumMaras Bif, Pocii npunmuauTH BiliCbKOBI
Iii, migTBepAuaN, 10 iCHyIOUi Mi’KHapOLHO-IIPaBOBi iH-
CTPYMEHTM MAaIOTbh MOTEHIia/l [JIsl MPUTSITHEHHS ePKaB
IO BiZITTOBiZa/IbHOCTI. Bask/IMBOIO iIHHOBALII€I0 CTA/IO TAKOK
CTBOPEHHS YMCIeHHUX CTiIUMX MeXaHi3MiB, Takux sk He-
3aj1e’kHa MibXKHapoJHa KOMicisl 3 pO3C/IiAyBaHHS MOPYIIeHb
B YKpaiHi, ctBopeHa Paymoto OOH 3 nipaB i10amHY, @ TaKOXK
aKTUBi3allis YHiBepcaabHOI IOPUCAMKIII Y HalliOHaJbHMUX
cymax 6araThbOX €BPOIMENChbKMX AepykaB. LI Mepeska ma-
pasieIbHMX PO3CITiTyBaHb CTBOPIOE OesMpelefeHTHNI 3a
06csITOM MacKB OKas3iB Ta IMiABUINYE IMOBipHICTh TOTO,
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JI31001eHKo

[0 BMKOHABIIi 3/IOUMHIB GYIyTb MPUTITHYTI A0 BifIOBi-
JanbHOCTi. TakKuM UYMHOM, KOJIM CUJIOBUIA KOMITOHEHT R2P
BUSIBUBCSI 3a67I0KOBAaHMM, HOTO TIPABOBMII Ta CyZOBU
KOMITOHEHT, HaBIaKu, MOCWIMBCS, TepeTBopiooun R2P
3 [IepeBaKHO MOJITMYHOI JOKTPMHM Ha MPaKTUUYHUI iH-
CTPYMEHT MIXKHapOIHOTO IIPABOCYIAS.

BonHouac BijtHa B YkpaiHi BusiBuIa i He6e3meKy mMa-
HinysnALii Ta 3/710BkUBaHHS puTopukor R2P. PO Hamara-
Jlacst BUIIpaBIaTy CBOIO arpecito, MoCMUIaluyCch Ha HiIBUTO
HeOOXiTHICTh «3aXMCTy» POCiICbKOMOBHOIO HacCeJIeHHS
Bif, «reHouuay» 3 60Ky ykpaincbkoi Bmagm (Ukraine v.
Russia: Hague..., 2022). LI cipo6a BUKOPUCTATH TyMaHi-
TapHy PUTOPUKY IJIST IPUKPUTTS aKTy arpecii 6yna pimry-
ye BiIKMHYTa IepeBaskHOI0 GiJIbIICTIO AepsKaB Ta MisKHa-
pomHux iHcTUTYIII. Lleit mocBin, Xou i € HeraTMBHUM, MaB
BaK/IMBUII HOPMATUBHMI HACTIIOK: BiH CIIPUSB KPUCTa-
Ji3alii Ta yTBepA)KeHHIO B MiXKHapOLHOMY IMCKYpPCi po-
3yMiHHS TOro, 0 R2P He Mo)ke BUKOPUCTOBYBATUCS SIK
MIPUBIiA [J11 OMHOCTOPOHHBOTO 3aCTOCYBAHHS CUMJIM Ta LIO
il 3acToCyBaHHSI Ma€ CyBODO BiANOBiAaTM BU3HAYEHHSIM
YOTUPHOX MAaCOBUX 3/IOUMHIB, MiATBEPAKEeHUM He3alexK-
HMMM MiKHAPOZHUMM OopraHamu. TakuM UMHOM, CIIpo6a
JleNIeTiTUMi3yBaTU KOHLETi0 MUISIXOM il 3/10B’KMBaHHS,
MapajioKCcaabHO, MpU3Bea 0 MOCUIeHHS ii HOpMaTUB-
HOTO s[ipa Ta Gi/NbII YiTKOTO YCBiMOMJIEHHSI KPUTEPiiB ii
MpaBoOMipHOro 3acrocyBaHHs. OTke, momii micis 2022 p.
He TIpU3BeJN 00 HexnilicHocTi R2P, a crany kaTanizaTopom
il rmmuboxkoi Tpanchopmariii. ITapaniu Pagy Be3neku yHe-
MOXX/IMBMUB 3aCTOCYBAaHHSI TPETbOIO KOMIIOHEHTaX [OK-
TPUHHU, TIPOTE 1Ie CIIPOBOKYBAJIO Ge3MpeleeHTHY aKTy-
Bizallito Ta po3UIMpeHHs iHCTPYMEHTIB, 110 HaJeXaTb J0
il mepioro Ta Apyroro KOMInoHeHTa. Mi>kHapofHa CITijib-
HOTa yepe3 MOMITUUHMIT TUCK, HAZAHHS JOTIOMOTM Ta aK-
TUBi3allil0 MexaHi3MiB paBocyaast GaKTUUHO JOITOMarae
VkpaiHi peanidyBaTu ii mepBMHHY BiAIIOBiZaabHICTh 3a
3aXMCT CBOro HaceneHHs. lle cBigunTh mpo Te, w0 iges
«CYBEpEeHITeTy SIK BiJIlIOBiTaJbHOCTI» 3aUIIAETHCS AKTY-
aJbHOIO, aste ii peanisallis B yMoBax HOBOI reomnosiTUYHOI
peanbHOCTI BMMarae GilbII THYYKMX Ta O6AraTorpaHHUX
MigXO0LiB, Ie aKIeHT 3MIlllyeThCS 3 IPSIMOTO BTPYYaHHS HA
MOCUJIEHHS CITPOMOSKHOCTI Iep>KaBU-KepTBU Ta 3abesre-
YyeHHSI HEBiABOPOTHOCTI MMOKapaHHS 3a HaNTOKUiI MixkKHa-
pornHi 3mounHU. TaKMM YMHOM, OTPUMAaHi pe3yabTaTy ITiJi-
TBEPKYIOTh TiNOTe3y JOCTiIKEHHS: TeOTOMITUYHI 3CyBU
nicnsg 2022 p. CTUMY/IIOBAAM aKkTyastisalio JoKTpuHu R2P,
HaJlaBIIM i} IPiOPUTETHOTO 3HAUEHHS Y BiATIOBib HA MiX-
Ilep>kaBHY arpecito Ta MacoBi IOPYILIEHHS MpaB JIOAVHNA.

OOroBOpeHHs

OTpuMaHi pe3yabpTaT MoKasauu, o nopii micas 2022 p.,
30KpeMa 36poifHa arpecis P® mportu YKpaiHu, BUCTY-
MWIM KaTajli3aToOpoM [Ji IepeOCMMUCIEHHST KOHIEMIlii
HalliOHA/JIbHOTO CyBepeHiTeTy B MiKHapOJHOMY IIpaBi.
BusiBnena TpaHcdopmallis Bim abCOTIOTUCTCHKOTO Be-
cTdanbChKOTO MPUHIMITY [0 KOHIEMNIii «CyBepeHiTeTy
SIK BiATIOBima/IbHOCTI» MiATBepAM/Ia TeOMNOiTUYHI 3CYyBU
CTUMY/TIOBAIM aKTyasisailito qokrpuumu R2P. 1Ii pesysb-
Ttatu Kopemosanu 3 Teamu E.C. Azubuike (2023), sikuit
BM3HAuaB, II0 B YMOBaxX MacHITaGHMX IOpYIIeHb IpaB
JIIOMMHY a6COMIOTHA HEBTPYYAIbHICTh Oisbllle HE MOT-
Jla CJIYTYBAaTU 3aXMCTOM IJis JepskaBu. [JOCTiaKeHHS To-
Kasajio, 10 BTOprHeHHS Pocii oronmnao o6MexkeHicTh
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TpagULiiHOI TapaguUrMu: TOCWJIAHHSI HAa CYBepeHiTeT
Ginpllle He COpuUitMasocs SK JIETiTUMHE BUIIpaBIaHHS
Iiit arpecopa. Tum camuM 6y/I0 MiATBEPAKEHO BUCHOBOK
E.C. Azubuike (2023), mo R2P cTae 3pocTarouoi HOpMOIO
Mi>KHapOZHOrO IpaBa, sika 3[laTHa 3MiHIOBaTM caMe po-
3yMiHHS cyBepeHiteTy. Ha nymky O.-C. Mihalache (2022),
ryMaHiTapHi iHTepBeHIlii CTBOpIOBaaM BTpaTy CyBepe-
HHOTO KOHTPOJIO, BHAIIOK SIKOTO JepskaBa TMMUYacoOBO
BTpayvasia JeTiTMMHICTb. Pe3ynbTaTy 11i€i poboTH He niie
ITiATBEPAWIN HASIBHICTh TAKOTO PU3UKY, a 11 BUSIBWIIM 10TO
Moaudikalio: y BUnagky YKpaiHu Mi>kHapoJHa CIiJIbHO-
Ta obpasa He JeleriTumisaililo ypsmy, a HaBImaku — IIij-
TPUMKY J10TO CITPOMOYKHOCTiI BUKOHYBATY CBOi 060B’SI3KN.
Lle mO3BOMWIIO YHUKHYTH «IIepeqBecTdanbCbKOTO CTaHy»,
rpo skuii 3a3Haveno O.-C. Mihalache (2022), i BomHOuYac
nigTBepanio, o R2P mMoxke 3acToCOBYBaTuCs 6e3 pyitHy-
BaHHS JIETITUMHOI AepskaBHOCTi. Po6ota M. Dogan (2023)
roKasaa, 1o Bectdanbcbka Moenb Hikomu He Gyiia yHi-
BepCcajbHOIO i yacTo nopyuryBanacst. OTpMMaHi pe3ysibra-
™! ii migTpuMasu: BTOprHeHHS B YKpaiHy ITpOIeMOHCTPY-
BaJIO UeproBe MopyieHHs: QyHaaMeHTaIbHUX PUHIATIIB,
110 BUSIBWIO JIeK/IapaTUBHICTh BecTdaabCchbkoi Ioriku. 10-
CJTiZI>KEeHHSI IOBeJIO, 10 caMe 3aBIsIKY LIbOMY MTOPYLIeHHIO
MiXXKHapoO#Ha CUCTeMa Iovasa aKTUBHILle LIYKATU ajlb-
TepHaTuBM, 30Kpema R2P. H. Bauder & R. Mueller (2023)
KPUTUKYBaI BecTdanbCbKy CUCTEMY SIK €BPOLEHTPUYIHY
Ta KOJIOHianbHy. PesynbraTi 1iei po6oTH mimTBEepmIN
1110 OLIiHKY, TTOKa3aBIlix, 110 moaii micasa 2022 p. Bumara-
I0Th YHiBepCaJbHILIOTO MiJXOAY, HDK KIacM4YHa MOJeNb.
KoHuentist «iHAUreHHOTO CyBepeHiTeTy», PO SKY MUCAIN
H. Bauder & R. Mueller, xoua mpsiMO He 3aCTOCOBYBasIacs
o Ykpainu, aje cIriBBigHOCK/IACS 3 TUM, 1[0 CYBEPEHITET
Mae BPaxOBYBATH He JIMIIIe KOHTPOJIb HaJ|, TeEPUTOPIEI0, a i1
3IATHICTb 3a6€e3MeunT IIpaBa HaceleHHS.

V nmy6nikauii F. Mégret (2021) 6y/o mopymeHo MUTaH-
HSI «iHTepeHTHUX BQYHKII TepkaBu». [JoCTiIKeHHS TTOKa-
3aJ10, 110 3aXJICT HaceJIeHHS Bil MacOBMX 3JIOUMHIB € caMe
Takor QyHKUi€w. [i HeBUKOHAHHS, K 3aCBiJUMB BUMALOK
3 Pocieto, cripuunHmMiIo generiTumisaiiiio gepskaBy-arpe-
copa Ta JieriTuMmisyBaso Aii MixkHapomHoi crinbHOTH. Lle
criBagae 3 npunynieHusmu F. Mégret, 110 MixkHapomHe
MpaBo IOCTYIIOBO BM3HAuae Koio (YHKIIiN, SKi He MO-
KyTh GYTM BimuykeHi. Pe3yabTaTy HOCTiIKEHHST TaKOX
nigTBepauau aprymeHTy R. Barber (2022), mo y BUmaaky
Vkpainu BUKOHaHHSI R2P BuMarano KOMIUIEKCHMX 3aXO-
IiB — Bif, CaHKIi} 1O MiXKHapOOHUX CYJOBUX IPOILIECiB.
HocnigxkeHHs MOKa3auo, M0 caMe Li iHCTpyMeHTU CTalu
KJIIOYOBMMY, aJKe BilIChKOBE BTPYUYaHHS 3a/IMILIAJIOCS 3a-
6moxkoBaHUM. AHani3 G. Bosse (2022) MOSICHIOBAaB €IHICTh
€C y BBeieHHi CaHKIIil Ta 3aXMUCTi GiXKeHIIiB HOPMAaTHB-
HOI0 cwiolo R2P, 1mo Oy/a0 MiATBEpAKeHO pesy/bTaTa-
mu. BogHouac, sik 3ayBakyBasin A.N.V. Adamu (2023) ta
P.O. Oguejiofor et al. (2024), BincyTHicTb IpsiMO] BilicbKO-
BOi iHTepBeHIIii MOI/Ia TNIyMaunTICS SIK ociabieHHs R2P.
OpHak pe3yabTaTy I1i€ei poOGOTM BKasaau Ha iHIIMIT ac-
TeKT: Apyruit KomroHeHT R2P (migTpumka Ykpaiuu) 6yB
peastizoBaHMi1 6e3mpeleqeHTHO MacITabHO, a OTKe, paji-
nre Bimbynacs ajanTailist IPUHIMITY, HiXX Jioro kpusa. lle
CTaJI0 BXXIMBMM YTOUHEHHSIM IO BUCHOBKiB A.N.V. Ad-
amu i P.O. Oguejiofor et al. Tak camo M. Roscini (2024)
HAaroJoIyBaB Ha MiI[HOCTi MPUHIMUITY HEBTPYUYAHHS, XOU
i 3 YMCIeHHMMM BUHSATKaMU. JJOCTiIsKeHHST BUSBUIIO, L0
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YKpaiHCBKUI BUIAOK CTaB YEPTOBMUM ITiITBEPIKEHHSIM
TOTO, 1[0 HEBTPYYAHHS HE MOKe 3aJIUIIATHUCS abCOMIOT-
HUM, KOJTU MIeThcs TPO MacoBi 37mounHM. AHami3 A. Patel
& R. Tiwari (2024) miomo pocilicbkoi arpecii criBBiTHOCUB-
cs1 3 pe3ylbTaTaMy IOCTiIKeHHSI: BUITPAaBAAHHS, 3a1poO-
NMOHOBaHi PO, BUSBMANMCSA HECYMICHUMM 3 MiKHaAPOLHUM
MIPaBOM, 1[0 MiATBEPAMIIO 0T0 Te3y Mpo 6e3MiICcTaBHiCTh
apryMmeHTiB arpecopa. A.]. Bellamy (2023) cTraBuB nuTaH-
HSI, U4 3JaTHAa MiKHapOOHA CITiJIbHOTA e(eKTUBHO pea-
nizopyBatu R2P. Pesynbratu pobOTM MiATBepAwIM, IO,
MOTIPY MPOGIeMM i3 3aCTOCYBaHHSM BiliCbKOBUX MEXaHi3-
MiB, eKOHOMIiUHi, JUIJIOMaTUUHi Ta TyMaHIiTapHi 3axonu
IoBeny CBOIO fieBicTb. Ha upomy i ananiz M. Mennecke
& E.E. Stensrud (2021) mopmo npoBany R2P y M’sHMi CTBO-
PMB KOHTPACT: Y BUMIAAKy YKpaiHM Mi>XKHapoJHa CIiJIbHO-
Ta, X04a ii He 3aJis/1a TPeTiii KOMIIOHEHT, BUSIBIIIA O1/TbLITY
€IHICTh i aKTUBHICTB, 110 CBiJUMIIO PO €BOMIOLIII0 Y ITPaK-
TUIIi 3aCTOCYBAaHHS HOPMM. [I0JaTKOBO BapTO BiA3HAUUTH,
110 1omii micyst 2022 p. BUCBIT/IMIIN I OOWMH BUMip, MEHII
TIOMITHUIA y TOTIepeIHiX TEOPeTUUHUX AUCKYCisIX: reoro-
JiTnyHi hakTOpy BU3HAYWIM He JIIIIe MOKIMUBICTb 3aCTO-
cyBaHHs R2P, ane i1 xapakrep jioro peanisanii. SIk moka-
3aJ10 JOC/i/I>KeHHS, KII0UOBY POJIb Bifirpany perioHaabHi
opranisarii, 3okpema €C, ki 3morau 06iiiT mapamizo-
BaHy Panmy Besmeku, MoGili3yBaBIIM CaHKIIi/iHMIT Ta Ty-
MaHiTapHuit iHcTpymeHTapiii. Ile posmmpioe momepenHi
KoHuentii A.]. Bellamy (2023) ta E.C. Azubuike (2023), no-
BOZ UM, 1110 R2P Moske posropraTucs AelleHTpasli3oBaHo,
yepe3 6araTopiBHeBi Koasilii, HaBiTh 3a BiCYTHOCTi KOH-
CEHCYCY cepel, BeJIMKUX JepkaB. TakKMM UMHOM, Pe3y/b-
TaTU OOCTIIKeHHS IiaTBepmmin, mo micas 2022 p. imes
cyBepeHiTeTy 3a3Haja TpaHchopmariii. Becrtdanbcbka
MOJIeNb i3 il akileHTOM Ha HeBTpPyYaHHi BUSIBUIACS HeMIO-
CTaTHBOIO JISI aJeKBAaTHOTO pearyBaHHS Ha HOBIiTHi BU-
KJIMKY, 30KpeMa arpecuBHi BiliHM Ta MacoBi IOpYIIeHHS
npas joauHu. KoHnentiisi R2P oTpumasna HoBe MpaKkTHU4-
He MiITBepAKeHHS 1 HaOy/a aKTyaJbHOCTi SIK iHCTPyMEHT
MiDKHApOIHOI ITOIITUKY Ta MpaBa. BU3HayaIbHUM YMHHU-
KOM JIETiTMMHOCTI IepsKaBy CTa€ ii 30aTHiCTh BUKOHYBATU
OCHOBOTIONOXKHY (GYHKIII0 — 3abe3meuyBaTu Ge3MmeKy Ta
rpaBa HaceJleHHSsI. SIKIIO X st QYHKIiST He peai3yeTbCs
abo MOPYIIYETbCSI, BUHMKAE TMPOCTIP IS KOMEKTUBHOI
BimmoBimaspHOCTI MikHapomHOI crimbHOTH. OTKe, MOmii
micnsg 2022 p. akTyanisyBaayu He iuile KpU3y TpaaulliitHo-
r'0 PO3yMiHHSI CyBepeHiTeTY, a i rmepexif, 10 MOAei, y SIKiit
Jlep>kKaBHMI1 CyBepeHITeT CIiBBiHOCUTBLCS 3 YHiBepcallb-
HMMM TyMaHiTapHUMM HOpMaMu. Lle CBifunTb PO HOBUIA
eTar po3BUTKY MiKHapOJHOTO IpaBa, y Mexkax sSIKoro 6a-
JIAHC MiX Jep>KaBHUMM MpeporaTMBaMy Ta I06aIbHOI0
BiZITOBiAA/MIbHICTIO HAOYBA€ MPUHIIUIIOBO iHIIOTO 3MICTY.

BucHoBKU

IocmigkeHHsT TIOKa3ajo, IO ifes HalliOHAJIbHOTO CyBe-
penitety micis 2022 p. 3a3Hana tpaHnchopmarii. Bymo
BCTAaHOBJIEHO, 10 KiacuuHa Bectdanbcbka Mopenb, sika
3 cepenyuu XVII go cepegyum XX cT. BU3HAYaIa MiXKHA-
POIHO-TIPAaBOBY CUCTEMY, Oi/ibllle He 3aTHA 3a0e3MeUnTI
edeKkTUBHE pearyBaHHS Ha CydacHi ro6anbHi kpusu. Ii
aKIeHT Ha HEeBTPyYaHHi Ta abCOMIOTHOMY KOHTPOJIi Jep-
SKaBY BUSIBUBCSI HEJOCTATHIM JIJIS1 3aXMCTY IIMBIIbHOTO Ha-
CeJIEHHS BiJl MAaCOBMX 3JIOUMHIB Ta arpeCUBHMUX il iHIIMX

IepxkaB. Y mpolieci aHami3y BM3HAYEHO, IO KOHIIEILIist
R2P cTana OCHOBHMM BMKJIMKOM i BOJHOYAC OIIOBHEH-
HSIM [0 TpaguiliiiHoi JOKTpMHM. BoHa 3MiHM/Ia ysBjI€H-
HS TIPO JIETITUMHICTD AepskaBu: cTaHoM Ha 2025 p. BoHa
BM3HAYAETHCS He JIMILe TepUTOPiaTbHMUM CYyBEPEHITeTOM,
a it 3maTHICTIO TapaHTyBaTy TpaBa i 6e3MmeKy CBOiX Ipo-
MazasiH. TakMM UMHOM, CYBEepPEeHITeT 1MoYaB PO3IISiHaTHUCS
K BiIHOCHA KaTeropis, TicHo moB’s13aHa 3 BiAMoOBimab-
HICTIO Tlepe], BHYTPIlIHIM HaceleHHSIM i MiXKHapOZHOIO
CIiJIbHOTOM0. Lle miATBepaANIIO rinoTesy MOCTiIKeHHS TIPo
Te, 110 TeomnoniTyHi 3cyBu mnicas 2022 p., 30KpemMa TpaH-
chopmMmaliis robanbHOI 6e3MeKOBOi apXiTeKTypH, CIIpusi-
v 3MilHeHHI0 KoHIlemnii Responsibility to Protect, sxa
MOCTYIIOBO TpaHCHOPMYeE KIacMUHe PO3YMiHHS CyBepeHi-
TeTy Bif abcomoTHOrO M0 (YHKIiOHa/NbHOrO. IIpakTuuHi
pe3ynbTaTy aHali3y niaTeepawny, mo R2P inTerpysanacs
Y CUCTeMY MDKHapOAHOTO IIpaBa yepe3 TPUKOMIIOHEHTHY
MoOJienb, TTpoTe micast 2022 p. akLeHT MOCTYII0BO 3MiCTUB-
cs1. TpeTilt KOMITOHEHT, ITOB’SI3aHM i3 KOJIEeKTUBHUMU CU-
JIOBUMM AisIMM, 3JTUIINBCS 3a6I0KOBAaHMM uepe3 MpaBo
BeTO B Pani Be3neku OOH. BogHovac gpyruit KOMIIOHEHT
HabyB HOBOIO 3MICTy: IOMOMOTra JepskaBi y BMKOHaHHI
BJIACHOI BiATIOBiJaJIbHOCTI CTajsia 3JifICHIOBAaTUCS depe3
BiliChbKOBY, (DiHAHCOBY Ta ryMaHiTapHY MiATPUMKY, SIK Lie
MPOIeMOHCTPYBaB Mpukiaz Ykpainu. OJHOYacHO 3pOCiio
3HAaueHHSI iHCTPYMEHTiB MiXXHapOAHOTO IpaBOCYLMsl Ta
JOKYMEHTYBaHHS 3/I0YMHIB, 110 BKa3ye€ Ha PO3LIMPEHHS
npakTMyHMX Gopm peamizanii R2P. OCHOBHUM pe3y/bTa-
TOM [OOCTIKeHHS CTal0 MiATBepA’KeHHS CeIeKTUBHOCTI
3aCTOCYBaHHSI OOKTpuHU. [IOpiBHSIHHSI peakiii MiXkHa-
pOmHOI CHiJIbHOTY Ha momii B Ykpaiwi, I'a3i ta Kammipi
BUSIBWJIO 3aJIeXKHiCTb peasnisallii R2P Bim reomomiTuaHmx
iHTepeciB BeIMKUX AepskaB. Lle 103BOMMIIO CTBEPOUTH, IO
IOKTPUHA, IOTPU CBilt yHiBepcasbHMIT XapaKkTep, 36epirae
3HaYHMI IPOCTIP /151 MO TUYHMX MaHiny/sLnin. Haykoso
Mg TBEPKEHO, 1[0 CyBEPEHITeT OCTATOUHO MepecTae 6yTu
abcomoTHUM i HabyBae GyHKIiOHAILHOTO 3MicTy. IIpak-
TUYHO OKPECIeHO, O 3acToCyBaHHs R2P y MaiitbyTHbOMY
BUMaraTmMme IMOCUIEeHHS IHCTUTYLiiHMX MeXaHi3MiB Ipe-
BeHIlii, yOCKOHA/IeHHS TpOolielyp MisKHapOJHOTO ITPaBo-
cynns Ta GOpMyBaHHS Y3TOI)KeHUX KPUTEPiiB [Js1 YHUK-
HEHHSI TIOMITUYHOI BUGIpKOBOCTI. Pe3ymbTaTu MOXKYTh
CJTYTYBaTU OCHOBOIO i1 (OPMYBaHHS 30BHilIHbOIIONI-
TUYHMX CTPATETii MaIuX Ta CepPeIHiX JepskaB, a TAKOX AJIst
pedopMyBaHHSI MiXKHapOZHUX GE3MEKOBUX iHCTUTYIII 3
MeTOI0 MiJBUIeHHS ixHbOi eeKTUBHOCTI y 3amobiranHi
MacoBuM 3y0uMHaM. [lepcrieKTuBM MNONAABUIMX NOCITi-
JI’KeHb TMOJISITAIOTh Y PO3IIMPEHH] aHami3y KoHUenuii R2P
COLLIOKY/IBTYPHOTO CIIPUITHATTS, TYMaHiTapHUX HACTiIKiB
Ta MPaKTUYHOI iMIUIeMeHTallii B yMmoBax TpaHcdopmalrii
MiKHapomHOro nopsinKky micas 2022 p.
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The transformation of the idea of national sovereignty
in international law after 2022: From the Westphalian model
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Abstract. The aim of the study was to identify key transformations in the concept of national sovereignty in contemporary
international law under the influence of geopolitical crises after 2022. The methodology combined historical and legal
analysis, a comparative approach, and content analysis of international documents, which made it possible to identify
patterns in the formation of a new interpretation of sovereignty. The results showed that the traditional view of the
absoluteness of state sovereignty has lost its practical force, giving way to an understanding of it as a relative category
closely linked to the state’s responsibility to its population and the international community. A comparative analysis
showed that the Westphalian model, which emphasises the inviolability of borders, has proved ineffective in protecting
the civilian population, while the concept of Responsibility to Protect has become a priority. This is confirmed by the
cases of Ukraine, where Russia’s aggression has brought international criminal law mechanisms to the fore, as well as
the situations in Gaza and Kashmir, which have focused discussions on humanitarian interventions and the limits of
state immunity. It was found that after 2022, the concept of Responsibility to Protect received new confirmation in the
practice of international institutions, in particular through the consideration of war crimes, genocide and mass human
rights violations. The analysis showed that although the Westphalian model remains the basis of the international legal
order, it is no longer capable of providing adequate protection for the civilian population in global crises. The results
obtained indicate the formation of a mixed model in which the classical principles of sovereignty coexist with the norms
of humanitarian law aimed at preventing crimes against humanity. The practical significance of the study lies in the
possibility of using its conclusions to improve international legal mechanisms for responding to crises, developing
strategies for protecting human rights in armed conflicts, and adapting foreign policy doctrines to new global realities

Keywords: security; global crises; independence; principle of sovereign equality; documentation of crimes

Introduction

The relevance of the study is determined by the dysfunc-
tion of the international security system, which has inten-
sified since 2022. Full-scale interstate conflicts, such as
the Russian Federation’s (RF) aggression against Ukraine,
which began in 2022, have revealed the incompatibility of
classical notions of national sovereignty and the princi-
ple of non-interference with contemporary challenges,
particularly in the context of protecting states from ex-
ternal aggression. The activities of key international in-
stitutions, in particular the United Nations (UN) Security
Council, have been hampered by the use of the veto, which
has limited the possibility of collective action to main-
tain peace. This has led to a situation in which massive
human rights violations and war crimes remain without

an effective international legal response. Thus, there is a
scientific and practical need to rethink the relationship
between sovereignty as a right of the state and its respon-
sibility to protect the population. Adapting international
law to new geopolitical conditions is one of the main tasks
of modern legal science, which determines the relevance
of this work. The issue of national sovereignty has been
considered the foundation of international law and inter-
national relations. The Peace of Westphalia in 1648 estab-
lished a system based on the principles of state equality,
non-interference and territorial integrity, which became
the foundations of the modern international legal order.
I.K. Shumsky (2021) emphasised that it was from the text
of treaties that the concept of state sovereignty began to
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take shape, which remains relevant as of 2025. At the same
time, globalisation processes, the intensification of trans-
national challenges and large-scale conflicts of the 21%
century have called into question the absoluteness of this
principle. In the modern world, national sovereignty is no
longer perceived as a stable category, as new circumstanc-
es arise that require a review of its content and functions.

The concept of Responsibility to Protect (R2P) re-
quires separate analysis, as it has shifted the concept of
sovereignty from the exclusive right of the state to the
duty to protect its own population. K.V. Manuilova (2023)
emphasised that this concept has become an integral part
of the evolution of international law and is a logical con-
tinuation of the idea of protecting human rights from the
most serious international crimes. In this approach, sov-
ereignty is no longer absolute; it is conditioned by the
state’s responsibility to the international community. This
principle developed gradually in response to mass trage-
dies and the inability of traditional legal mechanisms to
prevent crimes against humanity. Despite the universality
of the provisions, the implementation of R2P has encoun-
tered a number of problems. One of the key issues is the
application of the third provision of the doctrine, which
allows the international community to resort to coercive
measures if a state fails to fulfil its obligations. Research
by C.K. Ruth (2021) has shown that in the case of the Syr-
ian crisis, it was precisely the split in the Security Council
that paralysed this mechanism and made it impossible to
effectively protect the civilian population. This example
revealed not only institutional weakness, but also the
political conditioning of the functioning of international
structures, where the interests of leading states come to the
fore. Similar issues are highlighted in L. Lazovic’s (2025)
analysis of interventions in Libya and Syria. The author
noted that in Libya, R2P was implemented, albeit accom-
panied by political selectivity and hidden motives, while in
Syria, the application of the principle effectively failed due
to a lack of consensus among the leading actors. Thus, R2P
remains an important international instrument but at the
same time vulnerable to double standards. F. Ciire (2025)
considered the problem in a broader context, emphasis-
ing that in a world of growing multipolarity, the question
of the legitimacy of interventions arises. The author em-
phasised three challenges to sovereignty: selective ap-
plication and the right of veto, which are abused by large
states. He argued that without adapting R2P to new ge-
opolitical realities, the doctrine risks losing its relevance
and becoming a declarative instrument. This approach al-
lows to understand that the problem of sovereignty in the
21%t century is not only a legal but also a political category,
which is determined by the balance of power in the inter-
national environment. Some studies examine the practice
of applying the principle in protracted conflicts. Analysing
UN documents and interviews with Palestinian refugees,
Z.N. Yusseff-Vanegas (2023) identified discrepancies be-
tween the theoretical foundations of R2P and its practical
implementation. It is emphasised that, despite the provi-
sion of humanitarian aid, the doctrine is unable to respond
effectively to crises, and its application, from the point of
view of refugees, is determined by geopolitical interests,
which gives rise to scepticism about its effectiveness. Sim-
ilar results were confirmed by M.B.E. Saaida (2023), who

analysed the Syrian conflict and found that the interven-
tion of external actors only complicated the restoration of
full sovereignty, making statehood dependent on the geo-
political interests of others. This indicates that the mod-
ern understanding of sovereignty is in a state of constant
revision and can no longer be considered inviolable. At the
same time, studies emphasise that the crisis of the classi-
cal Westphalian model is linked not only to military con-
flicts but also to the processes of globalisation. B. Saha-
na (2025) has demonstrated that economic, political and
cultural integration are gradually transforming sovereign-
ty into a multi-level and flexible category. In this sense,
nation states are increasingly forced to cede part of their
autonomy to international institutions in order to achieve
security and stability. This confirms once again that in
the modern world, sovereignty is no longer an absolute
right, but rather a subject of coordination and functional
adaptation. The changes after 2022 were particularly sig-
nificant, when the escalation of the international security
situation revealed a crisis in traditional collective secu-
rity institutions. Y. Mykhalskyi et al. (2025) demonstrat-
ed that these events were the catalyst for reforming the
global system, within which the role of new approaches
to collective defence, diplomatic interaction and rethink-
ing the function of state sovereignty is growing. The re-
searchers emphasised that the role of individual states in
this process has been decisive, as they have become active
initiators of change in the field of international security.
Thus, the new international reality demonstrates that
without revising the Westphalian paradigm and adapting
it to modern conditions, it is impossible to ensure stabil-
ity. Thus, contemporary scientific literature highlights
both the theoretical foundations of the transformation of
sovereignty and the practical challenges in applying R2P.
However, previous studies lack a comprehensive analysis
of how the concept of R2P changes the understanding of
sovereignty after 2022, when multipolarity and conflicts
called into question the effectiveness of the Westphalian
model. The aim of the study was to characterise the con-
temporary model of national sovereignty in international
law that emerged after 2022. The research hypothesis was
that geopolitical shifts after 2022, in particular the trans-
formation of the global security architecture, contribute to
the strengthening of the R2P concept, which is gradually
transforming the classical understanding of sovereignty
from absolute to functional.

Materials and Methods

The research methodology was based on a combination of
historical-legal, comparative and content-analytical ap-
proaches, which allowed for a comprehensive analysis of
the evolution of the idea of sovereignty and the transfor-
mation of the R2P concept. In general, the corpus of ana-
lysed sources covers the period from the mid-seventeenth
century to early 2025, which made it possible to trace both
the long-term evolution of the principles and their con-
temporary interpretation in the context of new geopoliti-
cal realities. Through historical-legal analysis, the evolu-
tion of the doctrine of sovereignty was examined from its
classical Westphalian understanding to its present state.
The source base for this stage consisted of fundamental in-
ternational legal instruments that define the foundations
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of the contemporary legal order, in particular the Unit-
ed Nations Charter (1945), the Universal Declaration of
Human Rights (1948), and the Convention on the Pre-
vention... (1948). The formation and institutionalisation
of the R2P concept were analysed through key doctrinal
sources, primarily the Resolution Adopted by the General
Assembly (2005). Additional analytical basis was provid-
ed by Resolution 1674 (2006), Resolution 1706 (2006), and
Resolution 1973 (2011), which reflect the stages of institu-
tionalisation and practical implementation of the concept.
The comparative method was central to the study and
was applied in two aspects. First, to identify fundamental
conceptual differences, a comparison was made between
the Westphalian model and the R2P concept. The criteria
for this comparison were: understanding of sovereignty,
sources of state legitimacy, mechanisms for responding
to mass human rights violations, and the main problems
inherent in each model. Second, to assess the selectivi-
ty and political conditioning of the practical application
of R2P, three contemporary cases were analysed: the ag-
gressive war in Ukraine (since 2022), the conflict in Gaza
(2023-2024) and the crisis in Kashmir (since 2019). These
cases were selected because they illustrate qualitatively
different responses by the international community to
essentially similar challenges (external aggression, mass
civilian casualties, systematic crimes against humanity),
which allows to identify the influence of geopolitical fac-
tors on the implementation of the doctrine. The criteria
for comparison were: the nature of the violations, the re-
sponse of the international community, and the degree of
compliance with the R2P doctrine. To study the official le-
gal classification of events and the international response
within the analysed sources and cases, content analysis
of the relevant official documents was used. The Reso-
lution Adopted by the General Assembly (2022), official
statements by international organisations, in particular
EU delivers over €4 billion... (2025), as well as documents
of the International Criminal Court, such as Situation in
Ukraine... (2023), were studied. The materials of the UN
International Court of Justice, in particular the case Alle-
gations of Genocide... (2025), became an important source
for analysing contemporary judicial practice in the field of
international humanitarian and criminal law. This meth-
od was aimed at identifying the official legal classification
of events, the mechanisms of international response in-
volved, the frequency of use of key terms, and the argu-
ments of the parties regarding the (non)application of R2P.

Results

The evolution of the Westphalian model of sover-
eignty and its transformation under the influence of
international human rights law. The traditional archi-
tecture of international law, which took shape after the
conclusion of the Peace of Westphalia in 1648 (The Peace
of Westphalia..., 2023), was based on the doctrine of abso-
lute national sovereignty. This Westphalian model, which
became the basis of classical international law, affirmed
the state as the sole and supreme actor on the interna-
tional stage, endowed with full and exclusive authori-
ty over its territory and population. The key elements of
this paradigm were the principles of sovereign equality of
states and non-interference in internal affairs. Relations
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between states were considered external, while relations
between the state and its own citizens were considered
exclusively internal, protected by the principle of state
sovereignty from any external influence. This concept has
been formally enshrined in contemporary international
law, in particular in the United Nations Charter (1945),
Article 2(1) of which proclaims the principle of sovereign
equality of all members, and Article 2(7) prohibits the UN
from interfering in matters that are essentially within the
domestic jurisdiction of any state. From the 17 century
to the mid-20™ century, this doctrine served as the basis
for the international order, where the stability of the sys-
tem was considered a higher value, even if it was achieved
at the cost of ignoring massive human rights violations
within sovereign borders. However, the experience of the
first half of the 20 century, in particular the crimes com-
mitted by totalitarian regimes against their own popula-
tions, which reached their peak during World War II and
the Holocaust, demonstrated the moral and practical
failure of an absolutist approach to sovereignty (What is
the Holocaust, n.d.). It was found that the state could be-
come the main threat to its own people, and the principle
of non-interference could become a tool for covering up
international crimes. This shift in the consciousness of
the international community led to the emergence and
rapid development of a new field — international human
rights law. The adoption of the Universal Declaration of
Human Rights (1948) and subsequent international cov-
enants and conventions, in particular the Convention on
the Prevention... (1948), marked a revolutionary change
in international law. The way a state treats its citizens
ceased to be exclusively its internal affair and became a
matter of legitimate international concern. Sovereignty
began to be seen not only as the right of a state to inde-
pendence, but also as its obligation to respect and protect
fundamental human rights. This process, known as the
“humanisation” of international law, laid the doctrinal
foundations for the further weakening of the absolute
Westphalian model (The Peace of Westphalia..., 2023).
However, the practical implementation of these new prin-
ciples was confronted with the reality of Cold War geopol-
itics. The collective security mechanism enshrined in the
United Nations Charter (1945) was effectively paralysed by
the veto power of the permanent members of the Securi-
ty Council, as confirmed in The Veto (2015), which made
it impossible to take any effective action in response to
massive human rights violations if they occurred in the
sphere of interest of one of the superpowers. The end of
the Cold War and the new wave of democratisation aimed
to create an effective protection system, but the events of
the 1990s demonstrated its impracticability. The genocide
in Rwanda and the massacre in Srebrenica showed that
the international community remained unable to prevent
mass crimes against humanity, even in the absence of a
veto in the Security Council (Hoare, 2021; Onay, 2025).
These failures sparked intense debate about so-called
“humanitarian intervention” — the use of force to pro-
tect the population of another state from gross human
rights violations without Security Council authorisation.
The culmination of these debates was the North Atlantic
Treaty Organisation (NATO) operation in Kosovo in 1999,
which, although morally justified in NATO’s view, was
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formally illegal because it did not have a mandate from
the UN Security Council (NATO’s role in Kosovo, 2025). It
was in response to this contradiction between legitima-
cy and legality, as well as the need to find a consensual
approach to preventing mass atrocities, that the concept
of R2P emerged. First formulated in 2001 in a report by
the International Commission on Intervention and State
Sovereignty, this doctrine proposed a fundamental reas-
sessment of the very concept of sovereignty (About the
Responsibility to Protect, n.d.). Instead of the traditional
“sovereignty as control”, the commission proposed the
concept of “sovereignty as responsibility”. According to
this approach, the primary responsibility for protecting
its own population from crimes — genocide, war crimes,
ethnic cleansing, and crimes against humanity - lies with
the state itself. However, if the state is unable or unwill-
ing to fulfil this responsibility, or is itself the perpetrator
of these crimes, this responsibility passes to the inter-
national community as a whole. This revolutionary idea

was formally enshrined in the Resolution Adopted by the
General Assembly (2005), thereby incorporating the R2P
doctrine into international law at the highest level of po-
litical commitment. The concept formulated at the sum-
mit is based on three interrelated components. The first
component: each state has the primary responsibility to
protect its population from four mass crimes (genocide,
war crimes, ethnic cleansing and crimes against humani-
ty). The second component: the international communi-
ty has a responsibility to encourage and assist states in
fulfilling this responsibility, using diplomatic, humani-
tarian and other peaceful means. Third component: if a
state is unable to protect its population, the international
community has a responsibility to take collective action
in a timely and decisive manner through the UN Security
Council in accordance with Chapter VII of the United Na-
tions Charter (1945), including the use of force as a last
resort. A comparative analysis of the Westphalian model
and the R2P concept is presented in Table 1.

Table 1. Comparison of the Westphalian model and the R2P concept

Criterion Westphalian model
Understgmdlng Absolute state control, non-interference
sovereignty
Legitimacy Determined by territorial integrity and effective

control

Response to mass
crimes in cases of genocide

Key issues :
y repression

Limited by the principle of non-interference even

May serve as a cover for aggression or internal

R2P concept

Sovereignty as the responsibility of the state towards its
own population

Determined by the ability to protect the population from
mass crimes

The international community has the right to act if the
state fails to fulfil its obligations

Selective application, politicisation in the UN Security
Council

Source: developed by the author based on F. Teson (2005), M. Hussain & S. Mehmood (2021), R. Paris (2022), O. Eskiduman (2022),

J. Moses (2024)

Thus, the R2P doctrine has become the most impor-
tant doctrinal challenge to the Westphalian model of sov-
ereignty. It does not abolish sovereignty, but fundamen-
tally transforms it, making it conditional. The state’s right
to non-interference is no longer absolute. It is directly
dependent on the state’s fulfilment of its basic duty to
protect its own people from mass crimes. Although this
concept remains the subject of political debate, particu-
larly with regard to the criteria for applying the third com-
ponent, it has become an integral part of contemporary in-
ternational law and human rights discourse. It has created
a new normative framework that allows the international
community to respond to internal crises that threaten to
escalate into mass crimes and has shifted the focus from
the rights of states to the protection of people. It is this
doctrinal evolution, which has been taking place since
1648, that has laid the groundwork for rethinking the role
of the international community in response to the aggres-
sion and war crimes that occurred after 2022.

The concept of R2P and its normative formulation
in international law. The concept of R2P was developed
as a result of many years of discussion in international le-
gal doctrine and practice. Its significance became appar-
ent when the international community began to seek new
mechanisms for responding to mass crimes against civil-
ians that were beyond the scope of traditional collective
security instruments. Unlike the doctrine of humanitari-
an intervention, which was interpreted as the possibility
of unilateral intervention by states or coalitions in the

internal affairs of other countries, R2P does not deny state
sovereignty. It complements its content and combines the
right of a state to independence with the international ob-
ligation to protect its own population from crimes. It is
this distinction from previous discussions that has made
R2P one of the major innovative developments in inter-
national law in the twenty-first century. The normative
consolidation of R2P began to take shape in UN practice
immediately after member states politically recognised
its existence (About the Responsibility to Protect, n.d.).
As early as 2006, the Security Council adopted Resolu-
tion 1674 (2006), which confirmed that the protection of
civilians during armed conflicts is an obligation of the in-
ternational community. This decision was important be-
cause, for the first time since the official adoption of the
R2P concept, its main provisions were reflected in a legally
binding act adopted by the body responsible for maintain-
ing international peace and security. Subsequent docu-
ments, in particular Resolution 1706 (2006) on the situ-
ation in Darfur, became examples of how R2P could serve
as the basis for peacekeeping operation mandates, giving
them an expanded function of protecting civilians. A key
event occurred in 2011, when the Security Council adopt-
ed Resolution 1973 (2011) on Libya. It allowed the use of
all necessary measures, including military ones, to protect
the civilian population from the threat of mass crimes.
This was the first case of the authorised use of force in
the R2P concept. What started as a humanitarian mandate
turned into an operation that ended with the overthrow of
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Muammar Gaddafi’s regime (Basiru et al., 2016). For coun-
tries, this confirmed the risk of the concept being misused
for the political interests of major powers. As a result, con-
fidence in R2P declined and its legitimacy as a universal
principle was threatened. The events in Syria, which began
in 2011, were another test of the concept. Despite numer-
ous reports of mass crimes against the civilian population,
collective action remained blocked due to Russia’s veto
power in the Security Council (Fact or not..., 2018). This
once again showed that the effectiveness of R2P depends
on the architecture of international security and the po-
litical interests of the permanent members of the Council.
As a result, as noted by Y.R. Kassim (2014), a discussion
arose about the “crisis of R2P application”, which refers
to a situation where there is a gap between the declara-
tive recognition of the concept and its actual implemen-
tation. Despite practical difficulties, R2P has gradually
been integrated into the activities of international and
regional institutions. The African Union has included the
right to intervene in cases of mass crimes in its founding
documents, effectively creating a regional legal basis for
the application of the doctrine (Wyse, 2018). The Europe-
an Union (EU) has also begun to refer to R2P in its own
strategic security documents, particularly in policies on
the protection of civilians in crises (European civil pro-
tection..., n.d.). Thus, the concept has ceased to be exclu-
sively a universal structure of the United Nations and has
gradually become an element of regional security policy.
An important consequence of the normative formal-
isation was the clear distinction between R2P and the
doctrine of humanitarian intervention. While the latter
provided for the possibility of using force even without
the sanction of the Security Council, R2P is tied to the
provisions of the United Nations Charter (1945). It pro-
vides for the use of coercive measures exclusively on the
basis of Council decisions. This established a fundamental
balance between the need to protect human dignity and
the recognition of state sovereignty, although in practice
maintaining this balance proves difficult. After 2022, the
significance of R2P took on a new context in connection
with the Russian Federation’s aggression against Ukraine.
The scale of the conflict and numerous cases of war crimes
and crimes against humanity have raised questions for the
international community about the possibility of applying
this concept not only in internal conflicts, but also in in-
terstate wars (Oguejiofor et al., 2024). It was the Ukrain-
ian case that showed that R2P has potential in this area
as well. International organisations began to actively use
indirect mechanisms for its implementation. These in-
clude documenting war crimes, supporting the work of the
International Criminal Court, and creating special investi-
gative bodies and tribunals (Situation in Ukraine..., 2023).
These actions demonstrate that R2P is no longer limited
to military interventions and is gradually encompassing a
wider range of preventive, judicial and diplomatic instru-
ments. This experience has also highlighted the impor-
tance of the preventive dimension of the concept. While at
the beginning of its development the main emphasis was
on collective action in response to mass crimes that had
already been committed, current practice emphasises the
need to build the internal institutional capacities of states.
The Ukrainian example has confirmed that democratic

Foreign Affairs, Vol. 36, No. 1

states with effective rule of law mechanisms and interna-
tional support are able to more effectively fulfil their re-
sponsibility to protect. In this sense, R2P is increasingly
seen not as an instrument of coercive intervention, but as a
comprehensive approach combining diplomacy, economic
sanctions, humanitarian aid and international justice. In
view of this, it can be stated that the normative formu-
lation of the R2P concept is one of the key achievements
of international law at the beginning of the 21% century.
Despite inconsistencies in practice and dependence on the
political will of major powers, R2P has established itself as
an important element of contemporary international legal
discussions. Events after 2022 have further reinforced its
relevance and demonstrated that state sovereignty can no
longer be interpreted as an absolute category (Situation
in Ukraine..., 2023). It is gradually transforming into an
obligation for states to guarantee the protection of their
own populations and to cooperate with the international
community in the event of threats of mass crimes.
Rethinking R2P after 2022: Practical application
in conflict situations. The full-scale invasion of Ukraine
by the Russian Federation on 24 February 2022 became
not only the largest armed conflict in Europe since World
War II, but also a fundamental challenge to the entire ar-
chitecture of international security and, in particular, to
the concept of R2P (Situation in Ukraine..., 2023). The sit-
uation in which a permanent member of the UN Securi-
ty Council commits an act of aggression accompanied by
mass atrocities that fall under the definition of war crimes
and crimes against humanity has exposed the structural
vulnerability of the third component of R2P, which pro-
vides for collective action through the Security Coun-
cil. The veto power exercised by the Russian Federation
to block any decisive action has effectively rendered the
very body that, according to the doctrine, should be the
main guarantor of its implementation, powerless. Howev-
er, this paralysis has not led to the complete collapse of
the concept. On the contrary, it became a catalyst for its
profound transformation, shifting the focus from direct
military intervention, which had become impossible, to
the strengthening and innovative application of other ac-
countability mechanisms belonging to the second compo-
nent of R2P, as well as to the unprecedented activation of
international justice instruments. The first and most ob-
vious consequence of the Security Council’s deadlock was
the activation of the UN General Assembly as an alterna-
tive platform for expressing the will of the international
community. The adoption of Resolution Adopted by the
General Assembly (2022), which condemned the aggres-
sion and demanded the immediate withdrawal of Russian
troops and was supported by 141 states, demonstrated a
global consensus on the illegitimacy of the Russian Fed-
eration’s actions. Although UN General Assembly resolu-
tions are not legally binding, unlike Security Council res-
olutions adopted under Chapter VII of the United Nations
Charter (1945), they carry enormous political and moral
weight. This step can be interpreted as the international
community fulfilling its responsibility to protect through
diplomatic and political means, which is part of the sec-
ond component of R2P. Moreover, it was a practical im-
plementation of the “Uniting for Peace” procedure, which
allows the UN General Assembly to act in cases where
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the Security Council is paralysed. This demonstrated that
even when the main security body is blocked, internation-
al law provides alternative ways for a collective response
to gross violations of the United Nations Charter (1945).
The second key element of the transformation was the
unprecedented scale of military, financial and humanitar-
ian assistance provided to Ukraine by a coalition of states
(EU delivers over €4 billion..., 2025). This assistance can
be seen not only as a manifestation of geopolitical sup-
port, but also as a new form of implementation of the sec-
ond component of R2P. While during the 2000s and 2010s
this component was interpreted mainly as assistance to
states in building their own capacity to prevent crimes
(for example, through reform of the security sector or the
judicial system), in the case of Ukraine it took on a new
meaning — assistance to the state in implementing its pri-
mary responsibility to protect its population from external
aggression accompanied by mass crimes. The provision of

weapons, military training, financial support for the func-
tioning of the state, and humanitarian aid to millions of
displaced persons have become practical tools that have
enabled Ukraine to resist and protect its citizens. Thus,
the international community did not replace the sovereign
state (as the third component would imply), but strength-
ened it so that it could fulfil its sovereign responsibilities
on its own. This is an important shift in emphasis that
makes R2P a more flexible concept, applicable not only to
internal conflicts and failed states, but also to situations
of interstate aggression. However, to better understand
the challenges and limitations of the transformation of
R2P after 2022, particularly the problem of its selective
application, it is useful to compare the international com-
munity’s response to the Ukrainian crisis with other re-
cent situations of mass human rights violations, such as
the conflict in Gaza (2023-2024) and the ongoing crisis in
Kashmir (since 2019). Key aspects are presented in Table 2.

Table 2. Selectivity in the application of R2P: Ukraine, Gaza and Kashmir

Case Nature of violations

Aggressive war, mass war

Ukraine (since 2022) crimes

Mass civilian casualties,

Gaza (2023-2024) destruction of cities

Systematic crimes against
humanity, repression
of the population

Kashmir (since 2019)

Reaction of the international
community

Sanctions, military and financial
aid, documentation of crimes,
investigation by the International
Criminal Court

Lack of effective application of
R2P, political passivity of the UN

The UN did not apply R2P due
to the interests of India and its

Compliance with R2P

R2P is implemented through the second
component, while the third is blocked
by the Russian Federation’s veto

R2P has proven ineffective due to
political barriers

R2P is completely blocked by political

partners and geostrategic factors

Source: developed by the author based on M. Hussain & S. Mehmood (2021), O. Eskiduman (2022), ]. Moses (2024)

The data presented in Table 2 demonstrate the main
problem with the R2P doctrine - its selective application,
which depends on the geopolitical interests of major pow-
ers. While in the case of Ukraine the implementation of
the second component of R2P was made possible by the
political will of Western partners, in the situations in Gaza
and Kashmir international mechanisms were blocked by
political barriers and the interests of other global players.
This confirms the conclusion that R2P, despite its universal
humanitarian nature, remains an instrument whose effec-
tiveness is determined primarily by the political situation
rather than the objective level of threat to the civilian pop-
ulation. Third, and most important from the point of view
of the long-term development of international law, was
the strengthening of international justice mechanisms as
an instrument for implementing the Responsibility to Pro-
tect. Realising the impossibility of military intervention,
the international community focused its efforts on en-
suring individual criminal responsibility for crimes com-
mitted. The investigation by the International Criminal
Court, which led to the issuance of arrest warrants for the
President of the Russian Federation and the Commission-
er for Children’s Rights for the war crime of illegal depor-
tation of children (Situation in Ukraine..., 2023), became
a historic precedent. It demonstrated that even the high-
est officials of the aggressor state do not have immunity
from international justice. In addition, the consideration
of Ukraine’s claim against Russia in the UN International
Court of Justice (IC]) (Allegations of Genocide..., 2025) un-
der the Genocide Convention and its order for provisional

measures (Convention on the Prevention..., 1948) requir-
ing Russia to cease military operations confirmed that ex-
isting international legal instruments have the potential
to hold states accountable. Another important innovation
was the creation of numerous investigative mechanisms,
such as the Independent International Commission of
Inquiry on Ukraine, established by the UN Human Rights
Council, as well as the activation of universal jurisdiction
in the national courts of many European states. This net-
work of parallel investigations creates an unprecedented
body of evidence and increases the likelihood that perpe-
trators will be held accountable. Thus, while the forceful
component of R2P has been blocked, its legal and judicial
components have, on the contrary, been strengthened,
transforming R2P from a predominantly political doctrine
into a practical instrument of international justice.

At the same time, the war in Ukraine has revealed
the danger of manipulation and abuse of R2P rhetoric.
The Russian Federation attempted to justify its aggres-
sion by referring to the alleged need to “protect” the Rus-
sian-speaking population from “genocide” by the Ukrain-
ian authorities (Ukraine v. Russia: Hague..., 2022). This
attempt to use humanitarian rhetoric to cover up an act
of aggression was decisively rejected by the overwhelming
majority of states and international institutions. This ex-
perience, although negative, had an important normative
consequence: it contributed to the crystallisation and con-
solidation in international discourse of the understanding
that R2P cannot be used as a pretext for the unilateral
use of force and that its application must strictly comply
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with the definitions of the four mass crimes confirmed
by independent international bodies. Thus, the attempt
to delegitimise the concept through its abuse has, para-
doxically, led to a strengthening of its normative core and
a clearer understanding of the criteria for its legitimate
application. Thus, the events after 2022 did not invali-
date R2P, but became a catalyst for its profound trans-
formation. The paralysis of the Security Council made it
impossible to apply the third component of the doctrine,
but it provoked an unprecedented activation and expan-
sion of the instruments belonging to its first and second
components. Through political pressure, the provision of
assistance and the activation of justice mechanisms, the
international community is effectively helping Ukraine to
fulfil its primary responsibility to protect its population.
This shows that the idea of “sovereignty as responsibility”
remains relevant, but its implementation in the new ge-
opolitical reality requires more flexible and multifaceted
approaches, where the emphasis shifts from direct inter-
vention to strengthening the capacity of the victim state
and ensuring the inevitability of punishment for the most
serious international crimes. Thus, the results confirm
the research hypothesis: the geopolitical shifts after 2022
stimulated the actualisation of the R2P doctrine, giving it
priority in response to inter-state aggression and mass hu-
man rights violations.

Discussion

The results showed that events after 2022, in particu-
lar the Russian Federation’s armed aggression against
Ukraine, served as a catalyst for rethinking the concept of
national sovereignty in international law. The identified
transformation from the absolutist Westphalian principle
to the concept of “sovereignty as responsibility” confirmed
that geopolitical shifts stimulated the actualisation of the
R2P doctrine. These results correlated with the theses of
E.C. Azubuike (2023), who determined that in conditions
of large-scale human rights violations, absolute non-in-
terference could no longer serve as a defence for the
state. The study showed that Russia’s invasion exposed
the limitations of the traditional paradigm: references
to sovereignty were no longer perceived as a legitimate
justification for the aggressor’s actions. This confirmed
E.C. Azubuike’s (2023) conclusion that R2P is becoming
a growing norm of international law that can change the
very understanding of sovereignty. According to O.-C. Mi-
halache (2022), humanitarian interventions led to a loss
of sovereign control, as a result of which the state tempo-
rarily lost its legitimacy. The results of this work not only
confirmed the existence of such a risk, but also revealed
its modification: in the case of Ukraine, the international
community chose not to delegitimise the government, but
on the contrary, to support its ability to perform its duties.
This made it possible to avoid the “pre-Westphalian state”
mentioned by O.-C. Mihalache (2022) and at the same time
confirmed that R2P can be applied without destroying le-
gitimate statehood. The work of M. Dogan (2023) showed
that the Westphalian model has never been universal and
has often been violated. The results obtained supported
this: the invasion of Ukraine demonstrated yet another
violation of fundamental principles, revealing the declar-
ative nature of Westphalian logic. The study proved that
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it was precisely because of this violation that the interna-
tional system began to actively seek alternatives, in par-
ticular R2P. H. Bauder & R. Mueller (2023) criticised the
Westphalian system as Eurocentric and colonial. The re-
sults of this work confirmed this assessment, showing that
the events after 2022 require a more universal approach
than the classical model. The concept of “indigenous sov-
ereignty” described by H. Bauder & R. Mueller, although
not directly applied to Ukraine, was consistent with the
idea that sovereignty should take into account not only
control over territory, but also the ability to ensure the
rights of the population.

The publication by F. Mégret (2021) raised the issue of
“inherent functions of the state.” The study showed that
protecting the population from mass crimes is precisely
such a function. Failure to fulfil this function, as evidenced
by the case of Russia, led to the delegitimisation of the
aggressor state and legitimised the actions of the inter-
national community. This coincides with F. Mégret’s as-
sumptions that international law is gradually defining a
set of functions that cannot be alienated. The results of
the study also confirmed R. Barber’s (2022) arguments
that in the case of Ukraine, the implementation of R2P re-
quired comprehensive measures, ranging from sanctions
to international trials. The study showed that these in-
struments became key, as military intervention remained
blocked. G. Bosse’s (2022) analysis explained the EU’s uni-
ty in imposing sanctions and protecting refugees by the
normative force of R2P, which was confirmed by the re-
sults. At the same time, as noted by A.N.V. Adamu (2023)
and P.O. Oguejiofor et al. (2024), the absence of direct
military intervention could be interpreted as a weakening
of R2P. However, the results of this work pointed to an-
other aspect: the second component of R2P (support for
Ukraine) was implemented on an unprecedented scale,
and therefore, it was more of an adaptation of the prin-
ciple than a crisis. This was an important clarification to
the conclusions of A.N.V. Adamu and P.O. Oguejiofor et
al. Similarly, M. Roscini (2024) emphasised the strength of
the principle of non-intervention, albeit with numerous
exceptions. The study found that the Ukrainian case was
yet another confirmation that non-intervention cannot
remain absolute when it comes to mass crimes. The anal-
ysis by A. Patel & R. Tiwari (2024) on Russian aggression
was consistent with the results of the study: the justifi-
cations proposed by the Russian Federation were found
to be incompatible with international law, confirming his
thesis about the groundlessness of the aggressor’s argu-
ments. A.]. Bellamy (2023) questioned whether the inter-
national community is capable of effectively implement-
ing R2P. The results of the study confirmed that, despite
problems with the use of military mechanisms, economic,
diplomatic and humanitarian measures have proven effec-
tive. Against this backdrop, the analysis by M. Mennecke
& E.E. Stensrud (2021) on the failure of R2P in Myanmar
created a contrast: in the case of Ukraine, although the in-
ternational community did not use the third component, it
showed greater unity and activity, which indicated an evo-
lution in the practice of applying the norm. Additionally, it
is worth noting that events after 2022 highlighted anoth-
er dimension that was less visible in previous theoretical
discussions: geopolitical factors determined not only the
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possibility of applying R2P, but also the nature of its im-
plementation. As the study showed, regional organisations,
in particular the EU, played a key role in circumventing the
paralysed Security Council by mobilising sanctions and
humanitarian instruments. This expands on the previous
concepts of A.]. Bellamy (2023) and E.C. Azubuike (2023),
proving that R2P can be deployed in a decentralised man-
ner, through multi-level coalitions, even in the absence of
consensus among the major powers. Thus, the results of the
study confirmed that after 2022, the idea of sovereignty un-
derwent a transformation. The Westphalian model, with its
emphasis on non-interference, proved insufficient to ade-
quately respond to new challenges, such as aggressive wars
and mass human rights violations. The concept of R2P has
received new practical confirmation and has become rele-
vant as an instrument of international politics and law. The
decisive factor in the legitimacy of a state is its ability to
perform its fundamental function - to ensure the security
and rights of its population. If this function is not fulfilled
or is violated, there is room for collective responsibility on
the part of the international community. Thus, the events
after 2022 have highlighted not only the crisis of the tradi-
tional understanding of sovereignty, but also the transition
to a model in which state sovereignty is correlated with uni-
versal humanitarian norms. This indicates a new stage in
the development of international law, within which the bal-
ance between state prerogatives and global responsibility is
taking on a fundamentally different meaning.

Conclusions

The study showed that the idea of national sovereignty
underwent a transformation after 2022. It was established
that the classic Westphalian model, which defined the
international legal system from the mid-17" to the mid-
20t century, is no longer capable of providing an effective
response to contemporary global crises. Its emphasis on
non-interference and absolute state control proved insuffi-
cient to protect civilians from mass crimes and aggressive
actions by other states. The analysis determined that the
concept of R2P has become the main challenge and, at the
same time, a supplement to the traditional doctrine. It has
changed the perception of state legitimacy: as of 2025, it is
determined not only by territorial sovereignty, but also by
the ability to guarantee the rights and security of its cit-
izens. Thus, sovereignty began to be viewed as a relative
category, closely linked to responsibility to the domestic
population and the international community. This con-
firmed the research hypothesis that the geopolitical shifts
after 2022, in particular the transformation of the global

security architecture, contributed to the strengthening of
the Responsibility to Protect concept, which is gradually
transforming the classical understanding of sovereignty
from absolute to functional. The practical results of the
analysis confirmed that R2P was integrated into the inter-
national legal system through a three-component model,
but after 2022, the emphasis gradually shifted. The third
component, related to collective forceful action, remained
blocked due to the veto power in the UN Security Coun-
cil. At the same time, the second component took on new
meaning: assistance to a state in fulfilling its own respon-
sibilities began to be provided through military, finan-
cial and humanitarian support, as demonstrated by the
example of Ukraine. At the same time, the importance of
international justice instruments and the documentation
of crimes has grown, indicating an expansion of the prac-
tical forms of R2P implementation. The main result of the
study was confirmation of the selectivity of the doctrine’s
application. A comparison of the international commu-
nity’s response to events in Ukraine, Gaza and Kashmir
revealed that the implementation of R2P depends on the
geopolitical interests of the major powers. This made it
possible to conclude that, despite its universal nature, the
doctrine leaves considerable room for political manipula-
tion. It has been scientifically confirmed that sovereignty is
no longer absolute and has acquired a functional meaning.
It has been practically outlined that the application of R2P
in the future will require the strengthening of institutional
prevention mechanisms, the improvement of international
justice procedures and the formation of agreed criteria to
avoid political selectivity. The results can serve as a basis
for the formation of foreign policy strategies of small and
medium-sized states, as well as for the reform of interna-
tional security institutions in order to increase their effec-
tiveness in preventing mass crimes. Prospects for further
research lie in expanding the analysis of the R2P concept
in an interdisciplinary dimension, in particular, in studying
its socio-cultural perception, humanitarian consequences,
and practical implementation in the context of the trans-
formation of the international order after 2022.
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ITopymeHHsA aAMiHICTPATUBHOTO Ta KPUMIHAJIBHOTO 3aKOHOAAaBCTBA
AK CKJIAJ0Ba MOJITHYHOI JiA/IbHOCTI

AHoTamist. AKTyalbHICTh [AOCTIIPKEHHSI 3yMOBJIOBagacsl 3POCTaHHSIM pOJi KPUMiHaJbHO-IIPAaBOBUX MeXaHi3MiB
Yy peryaioBaHHI TOMITUUYHUX IPOLECiB Ta TpaHCHOpMAIli€l0 KaTeropii «IMOMITUYHUIL 3JIOUMH» Y MDKHAPOJHOMY
MIPaBOIOPSIKY. MeTOl po6OTH 6Y/I0 AOCTIIKEHHS eBOJIOINii MOHSITTS MOTITUYHOTO 3JIOUMHY Ta BUSIBJEHHS MOJeJeii
110r0 MpaBOBOTO MepeocMuc/IeHHsI. MeTomoMorisl 'pyHTYBalacsl Ha 3aCTOCYBaHHI iCTOPMKO-TIPABOBOTO ¥ MOPiBHSIIbHO-
MIpaBOBOTO aHaJi3y AJis 3icTaBiaeHHs npaBoBux pexkuMiB CIIA, TypeuunHu ta PO, keiic-cTajii Ta KpUTUYHOTO AUCKYDPC-
aHamiszy. Y Xomi mociimKeHHsS OyJI0 BCTAHOBJIEHO, IO KJIaCMYHA JOKTPUHA IOJNITMYHOTO 3JI0YMHY, copMoBaHa B
eBporneiicbkomy mpasi XIX cT., BUKOHyBaja (GYHKIIiI0 3aXMCTy MOMITUMYHOI OMO3uIii Bif MepeciigyBaHHS, OGHAK y
IpyTiii momoBuHi XX CT. 3a3Haja CUCTeMHO] Jerpajalii. Busisieno, mo micis Ipyroi cBiTOBOI BilfiHM MiXKHapOoZHe TPaBo
BiIMOBMJIOCSI Bif, YHiBepCaJqbHOTO BPAaxXyBaHHS IMOJITMYHOTO MOTMBY, 3aMiHMBIIM OTO MPUHIIMIIOM IepCOHATbHOI
KpMMiHaJIbHOI BiINOBiIa/TbHOCTI 32 MiXKHAPOAHI 3/10uMHM. [JOBeIeHO, 1110 CTAHOBJIEHHS MisKHapOJHOTO KPUMiHaJTIbHOTO
MpaBOCYIsI TTPU3BEJIO 10 iCTOTHOrO 3BYKeHHSI cepu mii momiTMuHuX iMyHiTeTiB. Pe3ynbTaTu aHaji3y 3acBigumin,
mo y XXI CT. HOMiTMYHMI 3/10uMH TlepecTaB QYHKIIIOHYBATH SIK aBTOHOMHA IIPaBOBa KaTeropis Ta TpaHcGopMyBaBcs y
6araTopiBHeBUIT MexaHi3M IIPaBOBOTO PETyTIOBAHHS MOMITUYHOI chepn. BcTaHOBIEHO, [0 B IEMOKPATUYHUX JepKaBax
BiH BUKOPUCTOBYETHCS TI€PEBAKHO /IS IPUTATHEHHS ITOCAIOBMX 0Ci6 0 BiATIOBiMaNbHOCTI 32 KOPYIIIil0, TEPEBUIIEHHS
BJIAAV Ta 3J0BKMBAHHSI TTOBHOBa)KeHHSIMM. HaTOMICTh B aBTOPUTApHMX i TiOPUOHMUX pEXKMMAaX KpUMiHaJbHE IPAaBO
CUCTEMHO 3aCTOCOBYETHCS /ISl KpMMiHaMi3a1ii momiTMYHO1 AisuTbHOCTI, OpMyBaHHS BMOIPKOBOTO ITPaBO3aCTOCYBAHHS
Ta HelTpanmisauii omosuimifiHMX akTopiB. IIpoaHanxi30BaHO TMOMMpPeHHS cTpaTeriii lawfare, 3a gKMx TIpaBo
BUKOPUCTOBYETHCS SIK iIHCTPYMEHT MO TUYHOT 60pOTHOM i1 meneriTumaliii orroHeHTiB. OGIPYHTOBAHO, 1[0 MKHAPOIHE
MpaBo MepeoCMUCITIOE CyBepeHiTeT He SIK abCOMIOTHUI MpUBieit, a ik GopMy I0PUANYHOI BiATIOBiZANIbHOCTI IepsKaBy,
[0 PO3IIMPIOE MeXi Mi>KHApogHOI IOpMUCOMKIII Ta 3MiHIOE IIPaBOBEe CTAaHOBMINE BUIIMX ITOCAmOBMX OcCiO. [IpakTuuHe
3HAUeHHs JOCTIIKeHHSI TIOJIATAa€ Y MOKIMBOCTI BUKOPUCTAHHS JOTO Pe3y/lbTaTiB Y HAYKOBO-aHATITUYHI Ta OCBIiTHIIA
IisUTbHOCTi, 30KpeMa IIif yac MigroroBku (axoBMX MPaBOBMX BMCHOBKIB, aHAJITUUHUX MaTepiajiB i MOPiBHSIbHUX
omsAniB y cepi MixkKHAPOZHOTO KPMMiHAIBHOTO TTPaBa

KirouoBi ci1oBa: aBTOpUTAPHUI PEXMM; perpecii; 1eMOKpaTUUYHi iIHCTUTYTH; TPUOYHA; KOPYIILList

Beryn

AKTyanbHICTb TOJITMYHOI JisSVIBHOCTI [ MOPYILEHHS
KPMMiHaJIIbHOTO 3aKOHY 3YMOBJIEHa 3pPYLIEHHSM Y CIIiB-
BigHOIIEHHI TpaBa i MOMiTMKM, WO BimOGYIOCS y OpyTiit
nonoBuHi XX cT. Ta y nepmriit uBepti XXI cT. B ymoBax iH-
CTUTYLIiOHAJi3alii MiXXHApOOHOTO KPUMiHAJIBHOTO TIpa-
BOCYAIS1, yHIBepCaabHOCTI KOMITETEH1Ii1 Mis>KHapOJHUX CY-
IIOBUX OPTaHiB i 3pOoCTalouoro 3HaYeHHsS KpUMiHaJIbHOTO
TpaBa Iyisl AepsKaBHO1 6e3IeKy MOJiTUYHA IisUTbHICTh Ma€e
IIBi IpaBOBi KOHOTAIIii. 3 OMHOTO 6OKY, BOHA PO3T/ISIIAETh-
Cs SIK 3arpo3a KOHCTUTYIIIfHOMY Jiamy a6o TpoMajChKiit
6esreni. 3 iHIIOro GOKy, MeBHA MOJITUYHA isUIbHICTh

BMKODPUCTOBYE 1i JJIs1 JieriTMMallii CBOiX MPOTUIIPaBHUX
Iilt i yxuieHHs Bi KpMMiHaIbHOI BifmoBiganbHOCTi. Lle
M01BijiHe MMpaBoOBe 3HaUeHHsI POOUTDH BiAMIHHICTh MiX 3a-
KOHHOIO TTOJIITUYHOIO AisUIbHICTIO Ta KADHUMU OiSTHHSIMU
HeuiTKoMw. Lle cTBOpIOE TpymHOLII [J/Is1 TTPABOOXOPOHHMX
OpraHiB Ta HEY3ro[KeHIiCTb MiXX HalliOHAJIbHUM Ta MiX-
HapOAHMM KPUMiHa/JIbHUM MPaBoOM. Y MIPaBOBiit JOKTPUHI
XIX cT. Ta moyaTKy XX CT. OJiTUYHA AiSITbHICTD PO3IIS-
Jlanacs sIK JIETITUMHUI iHCTPYMEHT 60pOoTh6OM 3 BIaJOI0,
BMpa3 cBOGOMV TyMKM Ta MPaBO Ha MOMITUYUHMIA omip. LIst
TepCreKTMBa Bimowiacs y KIIacuuHiit Teopii momiTMuHOrO
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3JI0YMHY Ta y TIOHSATTI «IOMITUYHOTO BUHSITKY» B €KC-
TpaAulifiHOMy TipaBi. BigMmoBigHO MO IILOTO TOHSTTS,
MOJIiITMYHA MOTMBALIisI PO3IJIsIAasacsl Ik o6CTaBMHA, IO
MOM’SIKIIye ab0 BUKIIIOYAE KPUMiHAJIbHY BiIIOBigasb-
HIiCTb. Y IIMX paMKaxX KpMMiHaJabHO-IIPaBOBMII BUMIp IO-
JIITUYHO MOTMBOBAHMUX [iii 3aMiHIOBABCS TMOMITUUHUMU
un dimocobcbkuMy aprymeHTamMy, 10 MOCUIAIOTHCS Ha
CYCITITbHMIT iHTepec, PEeBOMIOLIHY JOIiTbHICTh 260 60-
poThby 3 TupaHie. Ili apryMmeHTU BUKOPUCTOBYBAINUCS
IUIST BUTIPABAAHHST PO3MISLY MOMITMYHOI chepu SIK Bif-
HOCHO aBTOHOMHOi cdepy, BifbHOI Bifi KpMMiHa/JIbHOTO
npasa. [Ipote micig Ipyroi cBIiTOBOI BiliHM CTBOpPEHHS
CHUCTEMM MiKHAPOJHOTO KPUMiHAJIBHOTO TIpaBa i MOCTy-
TOBe PO3LIMPEHHS IPUCAUKII] MiKHAPOOHUX CYHOBUX
iHCTUTYTIB NMpPU3BENN [0 IMepersiLy 1boro miaxoay. ITomi-
TUYHA JiSUTbHICTh TIOYaJIa PO3IISIIATUCS He JIMIIIe SIK 3aci6
3AiiCHeHHS MpaB Ta cBOOOM, a i SIK TIOTEeHI[iiHUIT 3acio
BUMHEHHSI Mi>KHapOJHUX 3JI0YMHIB, BKJIIOYAIOUM arpecito,
3JIOYMHY TPOTU JIIOJSTHOCTI, BOEHHI 3JIOYMHM Ta TPAHCHA-
[iOHAIbHY KOPYMIIit0. Y I[bOMY KOHTEKCTi 0cobimBa yBa-
ra MpUALISIacs 3’CyBaHHIO TEOPETUYHUX i MPAKTUUHUX
KpUTepiiB, 3a IKMMM MOMITUUHA MOTUBALLiSI TA 0COOUCTII
CTaTycC MepecTaioTh OYTU BUIIPaBIyBaJIbHUMU UMHHMKA-
MM i, HaBIMaKy, HaGyBalOTh KPMMiHAIbHO-TIPABOBOTO 3HA-
yeHHs. Lle BU3HAuMI0 GOKYC IIbOTO JOCTiIKEHHS.

B3aemopmist MiDkK TTpaBOM i MOMITUMKOIO Y KpUMiHaIb-
Hilt chepi Oyna mpegMeTOM aKTMBHUX HAyKOBMX Jeba-
TiB Mk 2020 i 2025 pp., 10 Bimobpasmuaocs y uncaieHHuX
aKaJleMiuHMX IpalsX, CTBOPEHMX y Lieii nepiof. 3okpema,
D.M. Brinks & G. Pérez (2025) KoHIIenTyasi3yBaju MoaBiii-
HY MPUPOAY 3B€PHEHHS [0 MPaBOBUX MeXaHi3MiB. ABTOpU
OOCTIIMAM HACTIOKY 0pUAM3alii CyCHiJIbHMX BiHOCUH
i mpoaHasisyBaau AECTPYKTMBHUIA IMOTEHIiald «IIPaBOBOi
BiliHM» (lawfare), xapakTepHuit ST TOMITUUHUX PEKUMIB
Ha nnoyatky XXI cT. BoHM npoieMOHCTpyBany, sIK CyOBi iH-
CTUTYTU MOXYTh CTABaTV apeHaMy TOMiTUYHOI 60POTHOM,
Jle TIPaBOBi HOPMY BUKOPUCTOBYIOTBCS [IJIST eJieriTumaltii
Ta ycyHeHHsT oroHeHTiB. F. De Francesco & P. Trein (2020)
MpOBeJIM MOPIiBHSIbHUIA aHai3 MUTaHb IPO30POCTi MOTi-
TUYHOTO BIUIMBY, JOCTIIKYIOUM KOpESIlilo MiXK PiBHSIMU
KOPYTILii Ta AMHAMIKOIO BITPOBAsKEHHSI PEECTPiB JI0OICTIiB.
JocnigHNKy eMIipMYHO MPOIeMOHCTPYBAJIH, IO X0Ua Be-
JIVKI KOPYMIIifiHI CKAaHAAIM CIIOHYKAKOTD JI0 TIPUMHSITTS pe-
TYJIITOPHUX MEXaHi3MiB, Taki iHCTPYMEHTY 3aJIMIIAI0ThCS
HeepeKTMBHUMM Oe3 HaJlle)KHOro Hamisiay. Ha i moBHO-
MacITabHoro BToprHeHHs Pocii B VkpaiHy IUTaHHS MiX-
HapOIHOI BiTIOBiZaIbHOCTI Haby/10 0COGIMBOTO 3HAUEHHS,
SIK 11e po3wsiHyTo V.A. Shatilo et al. (2023). BueHi 06 pyHTY-
BaJIM HEOOXiMHICTh KOMIUIEKCHOTO IMigXomy A0 KBamidika-
1ii 3710uMHY arpecii, BUCBIT/IMBILY MPOTaIVHU B iCHYIOUiiA
cucremi 6e3rmeku craHoM Ha 2023 p. Ocob6nmBa yBara 6ymna
npuniieHa po3poOIi MexaHi3MiB TOAONAaHHS (GYHKIIO-
HaJbHUX IMYHITETiB BMUIIMX TOCANOBUX OCi0, sIKi paHirie
YHEMOXK/IMBIIOBAIM iX e(eKTUBHE KPUMiHaJIbHE Tepecti-
nmyBaHHs. M. Shepitko (2022) BUCBiT/IMB MpaKTUYHI acrek-
U 1Ii€i mpo6aeMu, 30cepeIuBIIICh Ha MPOIecyabHUX Ta
KPUMIiHaTiCTUYHUX TPYLHOIIAX PO3C/IiLyBaHHS 3/I0YMHIB
ITiJ] Yac aKTMBHMUX 6OIOBUX [iii. ABTOD MiIKPECIUB CIIEIN-
(iky 360py foKa3iB Ha IeOKYMOBAHMUX TePUTODPIsX. JocTyn
IO MiCIIb 3/I0YMHIB 6YB 06MEXeHUM, i Gyyia 3aITporoHOBaHa
afanToBaHa METOJOJIOTISI JOKYMEHTYBaHHS BOEHHUX 3710-
YMHIB B YMOBax 3pyifHOBaHOI iHGPACTPYKTYpHU.

E. Tsybulenko & H. Rinta-Pollari (2023) Bu3HauM-
M IOPUCOMKILIVHI TeperKkoayu IJjisi TPUTITHEHHS [0
BimmoBimanbHOCTi. BOHM OLiHMIM OOMEXEeHHsI MaHa-
Ty MiXXKHapOOHOTO KPMMiHaJbHOTO CYAY, SIKMIT He Mae
YHiBepca/JbHOI IOPUCAMKIII 1040 3JIOYMHY arpecii.
Ha ocHOBi 11bOr0 BOHM CTBEPIXKYBaJiM, IO CTBOPEHHS
CrenjiabHOTO TPUOYHATY IJIs1 TPUTSITHEHHS OO0 Bimrmo-
Bima/JIibHOCTi BMINOTO KepiBHUIITBA JepykaBU-arpecopa
6yno HemuHyduMm. R. Veresha & V. Karpuntsov (2025)
Jocaiguam TpaHcopmaliio posai KpMMiHAIBHOTO Ipa-
Ba B KOHTeKCTi ribpmMaHoi BiliHM. ABTOpM mpoaHamisy-
BaJM CEeMiOTMYHi acmekTy KBajiidikaiii HOBUX THUIIIB
KPUMiHQJIBHUX HisIHb, [0 BMHMKAIOTH i3 €BOMIOLIii Me-
ToniB KOHMiKTY Yy 2020-X pp., 3aMpONOHYBABIIN IIJIS-
XM ajarnTallii mpaBoBOi JOKTPUHU 0 €K3UCTeHIiMHUX
3arpo3 HallioHa/lbHil 6esmnelni, sIki BUXOOSATh 3a MeXi
TpaguuiiiHoro KpumiHanbHOro mpasa. O. Berezovska-
Chmil (2023) nmpoaHamizyBana iHCTUTYIiIHI BiAMiHHO-
cTi y OYHKIIIOHYBaHHI MPaBOBUX CUCTEM, MOPiBHIOIUN
IeMOKpaTUYHi Ta aBTOPUTAPHi pexkumu. BoHa BusiBmia
MIPUHIIUIIOBO Pi3Hi MiAX0aM M0 JeriTumMallii mogiTUYHUX
pilieHb i pO3yMiHHSI CyBepeHiTeTy, sIKi 6e3mnocepesHbO
BIUIMBAIOTh Ha PiBeHb 3aXUCTY IPaB JIOLMHMU.

V. Nahnybida (2022) mpoaHami3yBaB JOKTpUHAJIb-
Hi mpo6iiemMy, IO CTOCYIOThCS peasisallii JepskaBHOTO
IOPUCAMKIIIAHOTO iMYHITETY TpM BUKOHAHHI CyJOBUX
pileHb y TpeTix KpaiHax. BoHM mpocTeXusin eBOJIoLi0
BiJi a6COMIOTHOTO 0 GYHKIiOHATBHOTO iIMYHITETY B MiX-
HapogHOMY IIPUBATHOMY IIPaBi, JOCTIIKYIOUM MTPAKTUKY
HaK/IaJeHHs CTATHEHHS Ha JepkaBHe MaifHO SIK 3aco6y
KOMITeHcallii 30UTKiB, 3aBJAHUX CYBEPEHHUMM isIMU.
I. Skrypchenko (2024) BUBUYMB COIliaJbHO-TICMUXOJIOTiYU-
Hi JeTepMiHAHTM MOJITUYHOTO HACU/IbCTBA Ha MPUKIALL
wtypmy Kanitonio CIIA 6 ciuns 2021 p. Bukopucrosy-
104 TeOopil0 BiIHOCHOI JenpwuBallii, aBTOpP NPOAEMOH-
CTpyBaB, W0 CY6'€KTUBHI BiAUYTTS HeCIpaBeIIMBOCTI
Ta BTPATM CTATyCy cepef MeBHUX COIiaTbHUX TIPYI MO-
KYTh OYTM KITIOUOBUMMM MOOiTi3yrounMu  (axropammu.
T. Slipeniuk (2024) cucremaTu3yBaB iHCTPYMEHTU IIPO-
TUZI 3/I0BXXMBAHHIO TMPOIECYabHMMU IpaBaMu B aH-
[7I0-aMePUKAHCbKMX IPABOBUX CUCTeMaX, BUSIBUBILIU
edexkTuBHI rapaHTii Ta CymOBi JOKTPUHMH, IO 3a0e3Ieuy-
I0Th TOOPOCOBicHiCTBh. Ile po3KpuBae MexaHi3Mu, L0 3a-
M06iraroTh BUKOPUCTAHHIO KPYUMiHATBHOTO ITPOBAKEHHS
ILJIST 11iJ1eit, He TTOB’sI3aHMX 3i CIIpaBeJINBiCTIO.

HesBakalouy Ha 3HaYHUIT MacuB AOCTiKeHb, TOMe-
penHi IOCTiIKeHHS He aleKBATHO DPO3IVISIHYIM MUTaHHS
MOMITUYHOI JisVIbHOCTI SIK MeXaHi3My Ta iHCTPYMEHTY Kpu-
MiHaJIbHMX MPABOIOPYIIeHb Y KOHTEKCTi 3MiHM CyBepeHi-
TeTy Ta MOILIMPEHHS CTpaTeriit paBoBoi BiltHu. e mocti-
JKeHHST Majio Ha MeTi KOMITJIEKCHO PO3IJISIHYTHU €BOJIOLiI0
MiIXOAiB 10 KPUMiHaJIbHO-TIPABOBOI OLIHKM TOMiTUYHOL
JiSJIBHOCTI Ha HalliOHAJIbHOMY Ta MDKHapOJHOMY DiBHSIX.
3 1Ii€l0 MeToI0 HOCTiIKeHHs Gy/I0 CIIpsIMOBaHe Ha aHasi3
IOKTPUHAIBHUX Ta iCTOPUKO-IIPABOBUX ITiIXOMIB O ITO-
HSITTS TIOJTITUYHOTO 3JIOYMHY Ta HA OKpeCJIeHHS HaCTiaKiB
iHCTpyMeHTaNi3alii KpMMiHaIbHOTO MpaBa J1Jisl MiXKHapO[I -
HOTO TIPaBOBOTO MOPSIIKY Ta KOHIEIIIii CyBepeHiTeTy.

Marepiasu Ta meToau

EMmipnyHy OCHOBY AOCTiIKEHHS CKJIaB KOMIUIEKC HOP-
MaTMBHO-TIPaBOBMX aKTiB. BiH Takosk ckiagaBcs 3 pillleHb
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Hal[iOHAJIbHMX Ta HAAHALIIOHAJIBHUX CYJOBMX OpTraHiB.
Kpim Toro, BiH ckmamaBcs 3i 3BiTiB MisKHApOJHMX MOHi-
TOPUHTOBMX Miciit. HapelTi, BiH ck/amaBcs 3 OUIIOMa-
TUYHOI JOKyMeHTalii. XpOHOJIOTiYHI paMKM JOCTiIKeH-
HS OXOIUIIOIOTH Iepiof 3 KiHLg XX CT. A0 Mepuioi uyBepTi
XXIcT.(1998-2025). Lle mO3BOMMIIO MTPOCTEKUTM €BOTIOLII IO
iHcTpyMeHTAami3a1ii KpMMiHAIBHOTO ITPaBa Bif CTBOPEHHS
Mi>KHapOJHOTO KPUMiHAJIBHOTO MPaBOCYAAS 10 CyyacHOi
eckasallii permpecMBHMX MpakTUK. OKpeMy Ipymy Jxepen
CKJIaB icTopuuHMii OKyMeHT KiHig XVIII cT., akuit BuU-
KOPMCTOBYBABCS AJISI PETPOCIIEKTUBHOTO aHalIi3y reHe3n
KOHIIeMIi}l HeMTpaliTeTy Ta CyBepeHiTeTy. 30KpemMa, JIUCT
Thomas Jefferson to Edmond Charles Genet (1793) maB
3MOTY ITPOCTEKUTM PaHHI ySIBJIEHHS [P0 MeXi TepskaBHO-
ro HeMTpaJliTeTy Ta BiAIOBiAAMbHICTh Y 30BHIlIHBOTIONI-
TUYHUX KOHGITiKTax. skepena Gyau BKIIOUEHi 10 BUOIp-
KU, SIKIIIO BOHYM MiCTW/IM ITPaBOBi HOpMU ab0 TpeLieileHTH,
1[0 PEery/IIo0Th TIePEeTHH HallioHATbHOI 6e31eKku, CBO6Oa
BYIPaKeHHSI TIOMISIAIB Ta Mi’KHapOIHOI BiIIOBimaIbHOCTI.
Bubipka BKJIIOYasa akTH, IO MICTSITh TOJOXKEHHS IPO
KpUMiHaJli3alilo TOMITUYHOI [isUTbHOCTI, CTaTyc iHO-
3eMHMX areHTiB, eKCTPaAuIIil0 Ta Aep>kaBHi iMyHIiTeTH.
CripaBM Ta CTaHIAPTH, IO CTOCYIOTHCS 3BUYATHUX KPUMi-
HaJIbHUX MTPaBOTIOPYILE€Hb, T036aBIE€HMX MO TUIHUX a60
Mi>KHAPOIHMX HACTIIKiB, 6Y/IM BUKITIOUEHI.

Kopmyc mkepen 6yB CTPYKTYpOBaHMIT Ha TPbOX PiB-
HSIX, KOKEH piBeHb MicTMB crienyidiuHmit Tum mrepena. Ha
Mi>KHApOZHOMY piBHI JocmimxkyBanucs dyHZaMeHTaabHi
iHCTpyMeHTH, 1[0 BM3HAYAKOTh MEXi JepKaBHOTO CyBe-
peHiTeTy Ta BiANIOBiZaJIbHOCTI, BKJIOUaoun Rome Statute
of the International Criminal Court (1998) Ta Resolution
No. RC/Res.6, “On the Crime of Aggression” (2010). Ha Ha-
nioHasbHOMY piBHI 6ynu mocmimkeHi Penal Code of Tur-
key (2016) ta 3BiTM European Commission (2015; 2022).
Ins Pociticbkoi @epepallii aHamizyBanucss aHadiTUUHI
OIJISIAM iMMIrpalliiiHux agBoKaTiB, 3BiTu U.S. Department
of State (2023) ta maTepian Human Rights Watch (2022).
Ins CnonyyeHux llTaTiB yBara 3ocepeiKyBaiacsi Ha Ke-
PiBHMIITBI IIO#O 3acTocyBaHHs Foreign Agents Regis-
tration Act (1938), UK-USA Extradition Treaty (2012) Ta
aHamiTMUHUX MemopaHgymax Center for Strategic & In-
ternational Studies (2021).

CymoBa MpaKTMKa CKJIaja OKpeMIMIi eMITipUYHiT 610K.
Pimenns y crnpaBax Case of Regina... (1999) ta Case of
Jones... (2006) 6ynu rpoaHasti3oBaHi [Ij1s1 BUSHAUEHHST MEK
¢dyHKUioOHANBHOTO iMyHiTeTy. PimeHHs BepxoBHoro Cymy
Cnonyuenux llITaTiB y cripasi Perez Jimenez v. Aristeguieta
(Supreme Court of the United States, 1963) 6y/10 po3I/sTHY-
TO IJ11 BUSHAUEHHS OOCSITY «ITOITUYHOTO BUHSITKY» B €KC-
TpaguiiiHOMy paBi. BukopucToBytoun MeTo, Keiic-cTaii,
OyJ10 poaHastizoBaHo pimeHHs Eain v. Wilkes my1st HagaHHs
eMITipMYHOTO MaTepiay 1momo cymoBux miaxonis CILIA no
pO3pi3HEeHHS MOMITUYHUX Ta 3BUUYANHUX 3JIOUMHIB y €KC-
TpaguuiliHux rpoBamkeHHsX (Tuggle, 1981).

Martepianmu 3 eKCTpaAUIiiHMX IIPOBAKEHb IIOI0
KOJIMIIHIX TJIaB JepykaB, 30Kpema crpaBu Marcos Pérez
Jiménez i Alberto Fujimori, Takok BUKOPUCTOBYBAJIMCS IJIsT
aHai3y MigXoAiB HalliOHAJbHUX CYAIB 10 PO3MEXyBaHHS
MOMITUYHUX Ta 3BUUYAHUX TPABOIIOPYIIEHb Y CIIpaBax
npo kopynuiro (Prusak, 2010). [Iis1 icTOpUKO-IIpaBOBOTO
aHaJTi3y BUKOPUCTOBYBaIUCS MaTepiaan HiopHOGep3bKoro
Mi>KHapOIHOro BilicbKoBOro TpubyHany y cripasi IOmiyca
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IlITpeiixepa mJist BUBUEHHSI paHHIX ITiAXOMiB M0 KBaTidika-
1ii mpomnaraHau K MiXKHapogHOTro 3younHy (Nuremberg
Trial Proceedings..., 1946). [InTaHHSI 0COOUCTUX iMYHi-
TeTiB y Mi’)KHapoOJHOMY IIpaBi aHasi3yBaaucs Ha OCHOBIi
pimenns Misknapoguoro Cyny OOH vy cmpaBi po opzep
Ha apemT (Democratic Republic of the Congo v. Belgium),
KJIIOYOBOTO TIpelefleHTy [IJIsi JOKTPUHM iMyHiTeTy ratione
personae (Goldmann, 2009). Pimennst Benukoi IMamatu
€BporeiicbKOro Cyay 3 Mpas JIOAMHY Y cripaBi Selahattin
Demirtas v. Tiirkiye (No. 4) 6ys10 HaBe[jeHO SIK TIpPUKJIAf,
MeTOAY Kelc-CTafi AJjisl aHali3y MOMITUYHO MOTMBOBA-
HOTO KPUMiHaJbHOTO TepecaifyBaHHs Ta Ji0r0 CyMiCHO-
cri 3i crarreto 18 Kousenii (Yesil, 2025). MaTepianu B.
Cal1 (2022) BMKOPUCTOBYBAINCS AJISI BUBYEHHS IIPAKTUKI
BUKOHaHHS pimteHb ECIUI Ta iHCTUTYIIiIIHUX MeXaHi3MiB
MMPOTUCTOSTHHSI TIPAaBOBMM KOHQUIIKTaM MiX HallioHaJIb-
HMM CYBEPEHITETOM Ta MiKHAaPOJHUMMU 3000B’I3aHHSIMU.

MeTomonoriuia cTparerisi 6asyBajacsi Ha BigMOBi
Bi yHiBepcamicTChbKMX ITiIXOAiB Ha KOPUCTH CIeliasti-
30BAHMX IOPUAMYHMUX Ta TOJMITOJOTIYHMX iHCTPYMEHTIB.
[TopiBHSTBHO-TIPABOBUIi METOJ, 3aCTOCOBYBABCS /1)1 aHa-
ni3y 3akoHonaBcTBa CrniomyvyeHux llrtaris, TypeuunHu Ta
Pociiicbkoi ®epepartiii, BKIOUaouM KpUMiHaAbHI KOAEK-
CH, 3aKOHM TPO iHO3eMHMX areHTiB Ta IOJIOXXEeHHS Mpo
eKCTPaJMILiIo, a TAKOK Mi’KHAPOJHI iHCTPYMEHTH, TaKi SIK
Rome Statute (1998) Ta Resolution No. RC/Res.6 (2010).
dopMaIbHO-AOTMAaTUYHNUIT  METOH, BUKOPUCTOBYBABCS
[l aHa/li3y MpaBOBOi CTPYKTYpM KPMMiHaabHO-IIPaBo-
BMX HOPM Ta iMyHiTeTiB. MeTo[, Kelic-cTaZli 3aCTOCOBY-
BaBCSI 10 CYyNOBUX TpelieleHTiB, Bkiouaoun Case of Re-
gina... (1999) Ta Perez Jimenez v. Aristeguieta (Supreme
Court of the United States, 1963). HeoincTuTymiitHmii
MeTOJ, BUKOPMCTOBYBABCS /ISl aHATi3y (QyHKI[IOHYBAaHHS
CYIOBUX Ta MPaBOOXOPOHHMX OPraHiB Ha OCHOBi CyJOBUX
pilleHb, 3BiTiB MiXKHapoJHMX OpraHisaliii Ta odiliiHoi
JIepskaBHOI JOKyMmeHTallii. OOMeKeHHSI TOCITiIsKeHHS
BU3HAYAIOTHCSI BiICYTHICTIO OOCTYMy [0 MaTepiaiiB 3a-
KPUTUX CYIOBUX MpOBajkeHb y Pociiicekiit depeparrii
Ta IMHAMIYHMM XapakTepoM 36poitHoro koHdmikry. Ile
YCKJIQIHIOE OCTATOUHY TepeBipKy JOBTOCTPOKOBMX Ipa-
BOBMX HACTiIKIB TpMBaIOUMX MPaBOBMX TpaHchHopMmalriii.

PesynbraTu

EBoJionisi MeXi MiK IOJIITMKOIO Ta 3JIOUMHOM Y MiXK-
HapogHOMy mpaBi. [TOHSTTSI «IOMITUUHUI 3JIOUMH» €
OJIIHi€I0 3 HAMOIIBII CITiPHMX Ta KOHIENTYaJIbHO HEBU3HA-
YeHMX KaTeropiii y mpasoBiii Haylli. BoHO po3BuBanocs Ha
TepeTuHi JOKTPUHU KPUMIiHAJIBHOTO TpaBa Ta MPaKTUK
TTOIITUYHOTO MTPOTUCTOSIHHSA. KitacuyHa TOKTpMHA iHTep-
MpeTyBaja KOHIEIIIiI0 uepe3 AMXOTOMIUHY JIiH3Y. 3 OJTHO-
ro 60Ky, Iie 6yJI0 BUMHEHHS [isiHb, CIIPSIMOBAHUX MPOTU
OCHOB JIepskaBHOI 0e3meKy, TakKuxX SIK JepkaBHA 3paja,
IITIUTYHCTBO Ta MOBCTAHHS, Ta IisIHb, IO MiAJISITaan 0Co-
6JMBO CyBOpiit KpMMiHaNbHI perpecii y HallioHATbHUX
MpaBoMOPsIAKax. 3 iHIIOTO GOKY, 11e OYJI0 MiSTHHS, BUMHEHE
3 MipKyBaHb CYCITiIbHOTO iHTepecy ab0 Mo TUYHOI He06-
XigHOCTi. Y CBOEMY MiskKHapOAHO-TIPAaBOBOMY BUIJISIAI 1ie
OyJs1a KOHIIEIIIisl, 3 IKOI0 TPAAMIIiifHO MpalloBay B KOH-
TEeKCTi eKCTPaAuLIii SIK MiJIcTaBM BiAMOBU BiJl eKCTpagulii
Ta 3acTocyBaHHs rapanTiii (Tuggle, 1981).

PO3BUTOK [OKTPUHM TIOTITUYHOTO 3JI0YMHY BiJlO-
6paykae 3MiHHI YSIBJIEHHS MPO iHAMBIZA Y BiIHOIIEHH] 10




4< Research Articles \/\

cyBepeHHOI Biaagu. Y paHHbOMOIEpPHMIT Tepion misHHS,
CIIPSIMOBaHI ITPOTU CyBepeHa U BCTaHOBIEHOTO IO TUY-
HOTO TIOPSIAKY, PO3IISITANNCS SIK crimen laesae maiestatis,
SIK HamlaJ, Ha CaKpali30BaHy OCHOBY IMOJITUYHOI BAagu i
Kapaaucsl BUHATKOBI CIIOCOOM, IIO BKJIIOUAIM OOTSKEHi
dbopmu cmepTHOi Kapu. OmHAK Y pe3y/abTaTi Ji6epanTbHUX
6ypkyasHux peBoimoniii XVIII ta XIX CT. i MOCTyIOBOTO
BCTAHOBJIEHHS JTibepaJibHIX MPAaBOBUX TOHSTH PO3BUHY-
JIOCS iHILle TOHSITTS IMOJITMYHOI MpOTUIIpaBHOCTI. ITomi-
TUYHI OMOHEHTM Oi/ibllle He PO3MISAANNCS SIK 3BUYAiHI
MPaBOIOPYIIHMKY abo BOPOTH, a SIK 0cobu, 10 6epyTh
y4YacTh Y JIETiTUMHIi TOMiTUYHIi 60poTh6i 3a TpaHchop-
Mallil0 COIiaTbHO-TIOIITUMHOTO MOPSIZIKY, 10 BBAXKAETHCS
HecrpaseauBum (Olsson, 2022).

3 momMpeHHSIM JibepanbHOi ifeosorii Ta 3pocTraH-
HSIM DyXiB 3a HallioHa/bHe BU3BoleHHs B €Bpori y XIX cT.
JOKTPWHA BUHSITKY [IJIS TOJITUYHMX TIPaBOIIOPYIIIeHb Gy/1a
BCTaHOBJIEHA B eKCTPAaIMIiIHOMY IIpaBi. [pyHTYIOUMCh Ha
TIPUITYIII€HHI, 0 CYBEepeHHi Jep>kaBy He MOBMHHI BUKO-
PUCTOBYBATHCSI iHO3€MHMMM yPSIAAMMY AJISI 1LIiJ1ei TomiTud-
HUX perpeciii abo MOMCTH, TOKTPUHA BM3HaBaIa MPABO
iHOVBIAIB YMHUTK OTIIp THiTIOUMM pexkumam. JlibepaabHi
JepskaBi, 0COBINBO Ti, 1110 6Y/IM HeTpaTbHUMMU, K [1IBeit-
uapis Ta benbrist, po3mmMpuin 1ie, HaJAYY MTPUTYIIOK TUM,
XTO OPaB y4acTb y HEBJAIMUX PEBOMIOLIHNX IMOBCTAHHSIX
B iHIIMX KpaiHax, HaMaralo4ucb 0OMEKUTY CBOIO y4acCThb Y
BHYTDIllIHi omiTuLi cBOiX cycifis (Bassiouni, 2014). Lito-
CTPaTUBHUM IPUKIIAIOM LIbOTO € 1mo3utlis Tomaca [Ixxed-
tdepcona y 1793 p., konu BiH Bigxuaus Bumory ®dpaniiii
PO BUJauy MOMITUUHUX BUTHAHIIIB. BiH CTBepaKyBaB, 10
eKCTpaAuilis MOMITUUYHUX OIOHEHTIB (PaKTMUHO O3HAaua-
TUMe CIIiBYYacTb Yy iX IepeciifyBaHHi, BpaXOBYIOUM, 1[0
KpMMiHaJIbHEe 3aKOHOIABCTBO Oi/NBIIOCTI €BPOIEICHKUX
Jlep>kaB TOTO yacy 6yso nmepeBaxkHo pernpecuBHUM (Thom-
as Jefferson to..., 1793). LI mosuiiist 3aKiasa OCHOBY JIJIsI
HACTYITHOTO BKJIIOUEHHS 3aCTepeskeHb 00 TMOMiTUYHUX
MPaBOIOPYILIEHb Y JBOCTOPOHHI TOTOBOPU ITPO €KCTpaau-
11i10, SIKi 36epiraroThcs y CydaCHOMY MisKHapOJHOMY ITpaBi,
Brumouatour UK-USA Extradition Treaty (2012).

ITig vac 6ypxnuBuX mofiit Jpyroi cBiTOBOI BiiiHM Ta
niit Hiopa6ep3bKoro TpubyHaty B APyTiit monoBuHi XX CT.
KOHIIeMIIisl MOiTUYHOTO 37I0UMHY Pi3KO 3miHunacs. [Jok-
TPUHA aKTy Jep>kaBu Gyyia BiIKMHYTA, i 6YB BCTAHOBIEHMI
TIPUHIUIT iHAMBiAYyanbHOI BiJIIOBiIAMbHOCTI; JOTPMUMAaH-
HsI HakasiB JepskaByu abo IMOMITMYHA MOTHBALiSl GijbIie
He 3BUIbHSUIM OCOOY Bif TTOKapaHHS 32 MAacOBi 3/I0YMHU.
TeHOUM/I, BOEHHI 3JIOUMHU Ta 3JOUMHU TIPOTU JIFOISHO-
cTi GyaM OrosiolleHi BUKIIOUEHMMM 3 KBasidikarii sk
«TTOJIITUYHI» TPABOIIOPYIIEHHS 3TiHO 3 MiXKHapOITHUM
MPaBoOM, 3aMo6iraloyy BUKOPUCTAHHIO BUHSITKY /IS TIOJTi-
TUYHUX TIPABOIIOPYIIEHD [IJIST YHUKHEHHST eKCTpaaullii Ta
06MeXKyrouM iMyHIiTeTH Jj1s1 BULIMX ITocafoBux oci6 (Werle
& Jessberger, 2020).

Y mpaBi XXI cT. po3pi3sHEeHHS «IIOJIITUYHOTO 3JI0UM-
HY», sIKe HaZla€ OCOOMMBMIA CTATYC, BiJ 3BMYATHOT KpUMi-
HaJIbHOI TOBEIiHKM ab0 HABiTh TEPOPU3MY CTAIO GiTbII
CKIagHMM. BaraToBuUMipHi TecTu [Ji1 XapaKTePUCTUKU
MOIITUYHOTO 3JIOUMHY 3aCTOCOBYBAINCS SIK Y CYLOBUX Di-
IIEHHSX HAI[iOHATbHUX CYLiB, Tak i B poOOTi, BUKOHaHIIi
MDKHApOAHMMY MIPABOBUMM iHCTUTYTaMU, TAKMMHA SIK KO-
mitet OOH. MeTo0 TaKMX TeCTiB € PO3MesKyBaHHS ITOJTi-
TUYHUX Tiii, IKi MOKYTb PO3IISIHATHUCS SIK JIETITUMHI, Bif,

KpMMiHQJIbHOI TTOBEIiHKY, SIKa MIOBMHHA OyTY IMOKapaHa.
daxTopamu, SIKi BUSBUINCS BAXKIVMBUMU, € 11iJIb BUMHEHO-
ro HACWJIbCTBA Ta XapaKTep 3aCTOCOBaHUX 3aco6iB. ITpo-
BiZHMM NpuKIagoM € pimeHHs cyny CIIA 1981 p.y cripasi
Egan v. Wilkes, ne 6y/10 BCTaHOBJIEHO, 1[0 TaKTMKA, CIIPSI-
MOBaHa Ha JecTabiisallilo CycrmiiibCcTBa yepes Tepopusy-
BaHHS JI0T0 LIMBIILHOTO HACENE€HHS, BKITIOYAIOUM BUOYXU
B I'POMAZIChKUX MiCIISIX, He MOXe 6yTH KiaacudikoBaHa K
MOJIiITUYHI TTPaBOINOPYILEHHS, HABiTh KOJM MPUCYTHI 3a-
siBieHuit nonituunuii motus (Tuggle, 1981). Cyx mocra-
HOBWB, 110 «HEBMOIPKOBE HACWJIbCTBO MPOTYU LMBITBHUX
0ci6» 3arepeyye JOKTPUHAIbHY 3acay BUHSTKY JJIsI TIOTi-
TUYHUX MPABOIOPYIIeHb MO0 eKCTPAAUIIii; Iis He Oyra
CIIpsSIMOBaHAa Ha JlepkaBHi iHCTUTYTHU.

Po3meskyBaHHSI TTOIITUYHOTO Bifl 3BMUYATHOTO 3/10UM-
HY YCKJIQIHIOE JOKTPUHAIbHY KBaTidiKallito KOpynuiiiHoi
noBeiHKK. [TOMITUYHO 3HAUYIII 0COOM, SIKUX 3BUHYBA-
YyIOTh y KOPYIILii, 4aCTO CTBEePIKYIOTb, 1[0 KPMMiHa/Ib-
He TepeCIilyBaHHS BUKOPUCTOBYETHCSI SIK iHCTPYMEHT
TOJIITUMHOTO TUCKY; «IIpaBOBa BiliHa». BomHouac, ofHaK,
cyyacHe MiKHApOOHe TIpaBO Jefaji Gisbile po3Iisaae
BEJIMKY KOPYMIIiI0 He SIK CyTO (hiHAHCOBE UM €KOHOMiuHe
MPaBOIOPYIIEHHS, a IK CUCTEMHMIA 3JI0UMH, IO MiJpUBAE
JIeMOKPaTUYHi CTPYKTYPU, BEPXOBEHCTBO ITPaBa Ta OCHOB-
Hi MpaBa JIoAMHA. Y CydacHUX CIIpaBax Mpo eKCTPagulito
KOJIMIIHIX I7IaB JepskaB HAI[iOHAIbHI CYA CTUKAIOTHCS 3
6araToBMMipHMM TPaBOBUM BUKJIMKOM. DPiHAHCOBI 3/710B-
SKMBaHHS Ta MPaBOIOPYIIEHHS, MOTMBOBaHI MPUOYTKOM,
TPaJULiliHO He BU3HAIOTHCS «IIOMITUUHMMU 3TOUMHAMM»
Y KJIaCMYHOMY AOKTPUMHAJIBHOMY PO3YMiHHIi, OCKiJIbKU
imM 3a3Buuail 6paKye eeMeHTY MMOBCTaHHSI a60 MPSIMOTO
Hamaay Ha TMONMITUYHMI MOpsifoK. OgHaK 3axMUCT YacTo
CTBEPIKYE, 1[0 3BMHYBaueHHS caOpUKOBaHi Ta 06yMOB-
JIeHi 3MiHO0 TIoJTliTMYHOrO KepiBHuUITBa (Prusak, 2010).

Cynosa npakTtuka CIIIA, BKIouaouy pilieHHs y cripa-
Bi Jiménez v. Aristeguieta (Supreme Court of the United
States, 1963), BcTaHOBM/IA ITiAXid, 3rigHO 3 IKMM diHaHCO-
Bi 3JI0UMHM, BUMHEH] [/IsI 0COOMUCTOT BUTOMIM, HE HAOYBAIOTh
MTOJIITUMHOTO XapaKTepy JIKIIE yepes3 BUCOKUIA CITy>KO0BMIL
CTaTyc 0cobu, sika ix BUMHMIIA. [1es1 «CUcTeMHOI KOPYIILii»
crana Aenmani BaskKJIMBIIIO YaCTMHOI MuciaeHHsT XXI cT.
Lle imest, mo Komu 6araTi JIOAM 3axXOILIIOIOTH OepsKaBHi
IHCTUTYTH, 1@ CIiJ PO3MISAATU SIK iHIIMIA TUIT 37I0YMHY.
VY neskux BUIaAKax 1ie MOKHA PO3ITISIAATH SIK Cepiio3HMIL
Haraj Ha KOHCTUTYIIi10 a60, B IysKe ITOraHuX BUITaIKaxX, K
3JI0YMH TIPOTU JIFOJSHOCTI. [HIIMM KpUTEPieEM IMPaBOBOTO
PO3MeXXyBaHHSI € OL[iHKA MyOIiYHMX BUCTYIIiB MOTITUUHUX
akTopiB. Xoua cBo60mA TTOMITUYHOTO BUPAKEHHS € (PyH-
JaMeHTAJIbHUM eJIeMeHTOM JIeMOKDPaTUYHOTO IOPSIIKY,
MiskHapOJHe MPaBO YiTKO oOMexye ii ob6csr. 3okpema,
MiXKHapoJHa CITiJIbHOTA BM3HAJa, IO MpsSMe Ta Iy6smiu-
He MigOyploBaHHS OO TEHOLMIY UM arpecuBHOI BiliHU
€ aBTOHOMHMM MiKHApOAHUM 3JI0YMHOM. IIpeliefieHT,
ctBopeHuii cynom Hap lOniycom IlTpeiixepom Ha HiopH-
6ep3bKOMY TpMOYHaJIi, TPOJEMOHCTPYBaB, 10 CUCTEMA-
TUYHA ITpoIaraHia HeHaBUCTI, iHTerpoBaHa B JepskaBHMIL
MeXaHi3M MepecyigyBaHHs, TATHE 3a CO00I0 KpUMiHaJIbHY
BiINOBiaNbHICTh, HABITh 3a BiICYyTHOCTI MPsIMOI y4acTi y
disnyHomy 3HMeHHI XepTB (Nuremberg Trial Proceed-
ings, 1946). Cepeni Mi>kHapOOHMX 3/I0UMHIB 3JI0YMH arpecii
€ YHIKaJbHUM TUM, LIO IIe TaK 3BaHMI «3JI0UMH KepiBHU-
uTBa». TiIbKM 0CO6M, SIKi MalOTb MO3UIIII0 JIETiTMMHOTIO
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KOHTPOJII0 260 e(heKTUBHOIO MOJITUYHOTO Ul BifiCbKOBO-
ro KepiBHMUIITBA HaJ, MMOBEHiHKOIO JepskaBy, MOXKYTb 10TO
BUMHUTHU. TYT MOMITUYHMUI CTATyC BUKOHABLSI He Hala€
imyHiTeTy; BiH opmye yacTMHY MaTepiaJbHOTO eleMeHTy
37104KHY. Y IIbOMY BiJHOIIIEHHi 1Ie € paJAuKaJIbHOIO iHBep-
ciero 3BMUANHOI MapagurMu Mi>KHapOJHOTO KpMMiHab-
HOTO TIpaBa B TOMY, LIJ0 BMCOKA TMOJITUYHA 110CAJa TITHE
3a c06010 BifTIOBiZaabHICTh 3aMiCTh iMYHITETY.

BigmosigHo mo Cratti 4 IlpoekTy crareit Komicii
MDKHapOAHOTO MpaBa Ipo BiAIOBiZaAbHICTh IepXkaB 3a
MDKHapOAHO-TIPOTUIIPABHI AisSIHHS, MOBEJiHKa KOXHOTO
opraHy zepskaBu Ha Oy[b-sIKOMY piBHi i B Gyab-siKiii mo-
3uLii B iepapxii 3aKOHOIABYOi, BUKOHABUOI UM CYIOBOIi
TiIKM BBAYKAETHCS MiSTHHSIM IepsKaBy, SIK i ITOBeIiHKa BCiX
cybTepuTOpiaNbHUX YPSIAOBMUX 260 aAMiHiCTPaTUBHUX OP-
ratiB. TaKOX MOB’SI3aHOI0 3 PO3C/TiAYBAaHHSAM MOTITUUHUX
3JIOUMHIB € KOHIIeMIIis Aiit ultra vires, abo TTOBeIiHKY TTO-
caloBMX 0Cib, sIKa MmepeBuIye abo cyrnepeunTs HaJaHii iMm
Biani. Ctatts 7 IIpoekTy crareii epenbavyae BimHeCEHHS
[0 [epskKaBy TOBEIiHKM JIepKaBHOTO OpraHy abo ocobu,
SIKii HaJlaHi TTOBHOBasKeHHS 3[iliCHIOBATHU TI€BHI yPsIOBi
¢byHKIIil, HAaBITh SKIIO MOBHOBAXKEHHS OYy/IM MepeBUIleHi,
SIKIIO 1151 0ocoba Aistia B oditiiiHiit sikocri. e monoxxeHHs
Ma€ BaK/IMBe 3HAUEHHS JJis1 3a0e3MeueHHsT MisKHapOgHOI
BiIIIOBimaIbHOCTI IepsKaB.

TpaguiiiiHO 3BMUYa€Be MiKHApOOHE TPABO pPO3pi3-
HsI€ IMYHITeT ratione personde Ta iMyHiTeT ratione materiae.
ImyHiTeT ratione personae 3aCTOCOBYETbCSI IO OOMEKEHOI
KaTeropii BMCOKMX TOCamoBMX 0Ci6 i € 6e3yMOBHMM Ha
yac iXHbOTO MepeOyBaHHsSI Ha IMOCaji, BCTAHOBIEHUM Mixk-
HapomuuM Cymom y crpaBi mpo opzaep Ha apemT (Gold-
mann, 2009). ImyHiTeT ratione materiae 3aCTOCOBYETHCS 10
Iiit B oQilliiiHiil IKOCTi Ta 3aJMIIAETHCS TC/IS 3aTAIIIEHHS
nocaay. OgHaK CTBEPIKYEThCS, 1[0 BiH HE 3aCTOCOBYEThCS
0 MibKHapomHMX 370uMHiB. [lanaTta nopniB Benukoi Bpu-
TaHii mocraHoBwia y crpasi Case of Regina... (1999), mo
KaTyBaHHS He BXOOUTb Y HaIeXHY (QYHKIIO AepskaBu. Y
IIMBIIBHIN cripaBi e Gyio miaTBepmKeHo y crpasi Case of
Jones... (2006). ITe cTBOpIOE CMTYallif0 (PYHKITIOHATBHOI acu-
MeTpii MK KpMMiHa/IbHOIO Ta IIMBITbHOIO BiITIOBiAA/IbHICTIO.

V XXI cT. 06¢cSIr MiDKHApOJZHOTO TpaBa pPO3ILIMPUB-
Cs1, BKJIIOYMBIIM JE€MOKPATUYHUI TIOPSIOK Ta TOBKIJIS
cepen 3aXMINEHMX iHTepeciB. YV perioHaJIbHMUX CUCTEeMax
I'mo6anbHoro ITiBOHS 3’IBASETbCS HOBMIA IOXif, KNI
po3Tisgia€ HEeKOHCTUTYLiVHI 3MiHM YpSAiB SIK MiXHa-
POIHO-TIPOTUIIPABHI JisiHHS. ManabcbKuii IpoTokon Ad-
pukaHcbkoro Coro3y (Malabo Protocol, 2014) mpomnonye
KPUMMiHaJli3yBaTu Taky IMOBeLiHKYy, a MikaMepuKaHCbKa
cucTemMa TpaB JIOAMHM e(deKTMBHO JeNeriTumisyBana
«CaMOaMHICTii», TMPUITHSTI aBTOPUTAPHUMM PEXRUMAMU
yepes CyIoBY NPaKTUKY. KOHIeIIIist ekoluay Habysia 0co-
6mBoro 3HaueHHs1 (Fombad & Steytler, 2021). BusHaueH-
HSI, 3alIpOTIOHOBaHe HesasieskHOI0 eKCIePTHOI0 TPYTol0 Y
2021 p., mepenbavac BiAoOBigaabHICTh 3a CBiZOMO Heobe-
PEXHi TiSTHHS, 10 CIIPUYMHSIIOTH IMPOKOMACIITa6HY a60
IIOBTOCTPOKOBY IIKOAY MOBKULIIO. Lle moTeHIifiHO MoOske
IO3BOJIUTY TIPUTSITHEHHS [0 BiAIOBiZaabHOCTI MOMITUY-
HUX JliJepiB Ta KopropaTMBHMX KepiBHUKiB (Center for
Strategic & International Studies, 2021).

VaB/IeHHS TIPO TOMITUYHUI 3JI0YMH 3a3HAIU CYTTE-
BMX 3MiH i3 TUIMHOM Yacy, 1o 6e31mocepegHbo MOB’I3aHO
3 TpaHchopMalliero TpaKTyBaHHSI CyBepeHiTeTy. SIKIIo
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BHYTPIIlIHI AisTHHS AepskaBy po3rasiganucs sk domaine
réservé srimHo 3 KJIaCMUYHOW BecTdhanbcbKO0 MOJIEIIIO,
CYBepeHiTeT Jefati yacTilie iHTepIIPeTYeThCS SIK popma
BifMOBila/IbHOCTI B Cy4yacHOMY MiXKHapOZHOMY MpaBi.
Kateropisi «momiTuyHmii 3710uMH» BTpauya€e CBOW (YHK-
11it0. BoHa 6isbliie He € 3aXMCHOIO iIHCTUTYITi€I0 IJIsT iHIM-
Bima. BoHa cTae 0OCHOBOIO [JIS ITiABUILEHOI BifIIOBiga/Ib-
HOCTi cepej Aep>KaBHUX IOCagoBMUX 0Ci6. Y cyyacHOMY
Mi’KHapOJHOMY MPaBOIOPSAKY TOJMiTUUHA Bajga Iepe-
crae OyTu JkepesioM NpuBineiB i memani 6inbiie po3risi-
AETHCST SIK IKepesio IPUANYHO 3HAUYIIOTO 060B’SI3KY
(Peters, 2016). ITizcymoBy0UM, €BOMIOLIST KaTeropii «mo-
JMITUYHUIL 37I04MH» 3HaMeHye (DyHIaMeHTaTbHUI 3CyB
y mpaBoBilt mapamurMi. Lleit 3cyB BimOyBaeTbCs Bif Ji-
6epasbHOrO 3axXMCTy OIMOHEHTIB BJIaAY Yepe3 iHCTUTYT
HeeKcTpaauilii. BiH Takox BigOyBaeThCs 10 KOHCOigarii
MIPUHUNUITY HEMWUHYYOCTI IMOKapaHHSI BULIUX TTOCATOBUX
0ci6 3a Mi>KHapPOIHI 3JIOUMHIA.

IMoniTuyHa IiIABHICTD Y CUCTEMi KpUMiHaIb-
HO-IIPAaBOBOTO KOHTPOJIIO. [I/Is1 TTOSICHEHHS MeXaHi3MiB
KpUMiHami3alii moMiTMYHOI Ais/IbHOCTI KOPUCHO PO3IJISi-
HYTU TEeOpeTUYHY crnagimyuuy EpHcra @peHKesis, 30KpeMa
toro koHuemniito «[ToaBiitHOI mep>kaBu», pO3pobIeHY Ha
OCHOBi HauucTcbkoi HimeuumHu i 3acTOCOBHY IO aHa-
Ji3y TiOpUOHMX PekKUMiB Mi3HimMX mepiomiB. ®peHKeb
PO3pi3HSIB [IBa B3a€MOIIOB’sI3aHi, aje (GYHKIIIOHAJIbHO
pi3Hi BUMipyM Jep>kaBHOI Biaaju, IO CHiBiCHYIOTb y Me-
skax enuHoi momituuHoi cyTtHocTi (Fraenkel & Meier-
henrich, 2017). HopmatuBHa gepykaBa Oysia BMU3HaueHa
SIK CETMEHT J[IepsKaBHOTO amapary, 1m0 JisB Ha OCHOBI
dbopmasizoBaHMX MPaBOBMX HOPM. BOHa TakoX misura
3rimHo 3 opmanizoBaHMMM MMPABOBUMU TPOIIETypPaAMU
Ta npaBwiamu. lle 3a6e3mneuyBasio HEOOXiIHY Iepenba-
YyBaHICTb JJIS1 MiATPUMKM €KOHOMIYHOI JisJIbHOCTI, py-
TUHHOTO aAMiHICTPYBaHHS Ta BUPIllIeHHS MTOBCSIKIEHHUX
cotianpHMX KOHQITIKTIB. YV 11bOMY BMMIipi CyoBi Ta agmi-
HiCTpaTUBHI pilleHHsT 6a3yBaauCcsl HA MMUCAHOMY IIpaBi,
JIO3BOJISIIOUM pallioOHaJibHEe IMPOTHO3YBaHHSI Pe3y/bTaTiB
npaBo3acTocyBaHHs. Ha mpoTuBary 11boMy, IIpeporaTus-
Ha JepkaBa (YHKIIOHYE SIK cdepa MOoNTiTUMYHOTO CBaBiJI-
Jis1, Ae pillleHHsI UKTYIOThCS IOLbHICTIO, @ He TPaBoM, i
TepeBaskae€ JIOTiKa HaI3BUYAHOTO CTaHy, He3aJeXXHO Bif
6yIb-sIKOTO (hOPMAaJILHOTO OrojionieHHsl. Ha BigMiHy Bif,
repea6avyyBaHOrO «aBTOPUTAPHOTO JieraaisMmy» HOpMa-
TUBHOI JIepskaBu, TyT IIpaBOBa HOpMa CTa€ BUOGIpKOBUM
IHCTpYMEHTOM /11 HeliTpasi3allii OIIOHEeHTiB, CTBOPIOIO-
Yy CTaH «AMHAMIYHOI HeBM3HAUYeHOCTi». HeMOKIMBIiCTb
nepenGaunTH, SIK Oyge 3aCTOCOBAHO 3aKOH, MOPOMIKYE
«eheKT MPUTYIIeHHS» i BUK/IMKAE CAMOLIeH3ypy 3HAYHO
edekTuUBHillle, HIXX BiIKPUTUII Tepop.

P03BUTOK POCiiiCbKOTO TTPaBOMOPSIAKY Ticas 24 Jito-
toro 2022 p. 6yB 3CyBOM BiJ, aBTOPMUTApHOTrO IpaBa [0
CIIPaBXHbOI BiliCbKOBOI AMKTATypu. Y IIMX YMOBax Kpu-
MiHaJibHe MPaBO CTaJ0 YaCTMHOI ieooriyHoi cucTeMu
HarIsmy, CTBOPIOYM HOPMAaTMBHO IeTepMiHOBaHy pe-
aJbHICTD, y sIKiii 6yIb-gKa MybmiyHa KpuUTHKa odiliiiHol
nosuilii gepkaBu cTtae 3mourMHOM. OCHOBOIO 1ILOTO pe-
MPeCUBHOTO MeXaHismy cranu demepasibHi 3aKOHM Bif
4 6epesnst 2022 p. (N2 31-®d3 i N2 32-D3), ski 3anpoBa-
IWIM BilICbKOBY I1IeH3ypy. [0JIOBHE IIOJIOKEHHSI I[bOTO
3akoHy — Crartsa 207.3 KpuminanpHOro xomekcy Pociii-
cbkoi @emeparrii («IMOMIMPEHHST 3aBiOMO HEMPaBAUBOL
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indopmariii») — mepem6auvae g0 15 pokis mo36aBieHHs BOJi
(Human Rights Watch, 2022). Moro npaBoBuii 3micT crim-
paeThcs Ha popManmbHe PO3YMiHHS KPUTEPIt0 «HEITPaBay-
BOCTi»: Oy[Ib-siKa iHpopMallisi, 110 cyrepeunTb 6pudinram
MiHictepcTBa 060poHM Pociitcbkoi @epmepariii, aBToma-
TUYHO BBAXKAETHCS 3JI0UMHOM. Y IIbOMY PO3YMiHHi icHYE
MPe3yMITIist a6COMIOTHOT iICTUHHOCTI IepskKaBHUX Kepet,
6e3 ypaxyBaHHSI JOKa3iB J06POCOBiICHOT MOMMIIKH MiACY/I-
Horo. [lortoBHIooun, Cratts 280.3 KpumiHaabHOTO KOAEK-
Cy («AuCcKpenuTalis») Kapae OLiHOYHI Cy[>KeHHS i HaBiTbh
KPUTUKY apMii, 3HOBY BUKOPUCTOBYIOUM IHCTPYMEHTapiii
aIMiHICTpaTMBHOI Mpeloaulii (KpuMMiHa/lbHA, Ha BigMi-
HY Bil agMiHiCTpaTMBHOI, BiAIOBiJaJbHICTb BMHUKAE
TibKY micisg noBTopeHHs AistHHs) (U.S. Department of
State, 2023). Ila crarTsa 6yna nmocwieHa y 2024 p. Lg ax-
Tyaslisaliisi perpecmMBHOTO MMOTEHIIiay CUCTEMU MOCTiTHO
miaTpUMyBanacsl Baagow. Y aumHi 2022 p. 1jeH3ypHi Mo-
JIOSKeHHSsI 6y/u MoIupeHi Ha Bci yeraHoBu Pociicbkoi de-
Iepailii, mo mifoTh 3a KopmoHom (HailioHasbHa TBapmis,
MiHicTepCcTBO 3aKOPAOHHMX CIIpaB Ta ['eHepasbHa IPO-
KypaTypa), GakTUUHO 3a60pOHSIOUM KPUTUKY 30BHIllIHbOT
MOMiTUKM. BaskIMBUM eTaroM CTajo BigHOBIeHHS y 2023-
2024 pp. iHcTUTYTY KoH(DicKallii MajtHa 3a 37I0UMHU TIPOTU
Jep>kaBHOI 6e3meku. Ile cTBOPMIO €KOHOMIUHMI BaXKiab
TUCKY: TIONIMPEHHST «HEMpaBauBoi iHGopMallii» 3 Kopu-
CIMBYUX MOTUBIB (BK/ITIOYAIOUM MOHETM3AIIil0 OH/IAiH-KOH-
TEHTY) Terep TSTHe 32 CO60I0 PU3UK BWIyUEHHS aKTUBIB.
Ilo 2025 p. cyzmoBa MpakTuKa Habyma xapakTepy cucTeMa-
TUYHOTO Tepopy. KBanidikaiiisi aHTMBOEHHUX 3as1B uepe3
O6TSKYI0UY OOCTABUHY «ITOJTITUYHOT HEHABYCTi» IO3BOJISIE
cymaMm Ipu3HauvaTy 1mo36aBiaeHHs Bomi (6-8,5 pokiB) Ha-
BiTh 3a MOOAMHOKI MMOCTU 6e3 cepito3HUX HacTiakiB. Ha-
IaHHS POCKOMHAI30py TOBHOBAKEHDb OJIOKYBATH PECypCy
B I103aCyJ0BOMY IIODPSIAKY NPMU3BEIO [0 JiKBifalii He3a-
JIeSKHOTO MefiliHoro cepenmoBuiia («doxab», «Memysar,
«HoBas rasera»). MacIiitabu pernpeciii miaTBepIKyIOThCS
CTaTUCTUKOIO KiHist 2025 p.: moHazn 10 800 KpuMiHATbHUX
cripaB 3a Cratrero 207.3 KpuMiHaaIbHOTO KOMIEKCY, ITOHA/,
550 000 apmiHicTpaTMBHMX IPOBAIKEHb 3a «IVICKPEIV-
Tarjilo» Ta MOHAJ TUCSYY TOJITUYHMUX B’SI3HIB, 3acyKe-
HMX 32 HeHaCWIbHUIBKMII npoTecT (Immigration Attor-
neys, 2026). HopmaTuBHMi1 BUMip AepskaBy 6YB IOBHICTIO
BUTicHeHMI1 mpeporaTuBHuUM. CymoBa Biiajia BTpaTuiIa
CBOIO Cy6’eKTHiCTh. Terep BoHa (PYHKIIIOHYE BUKIIOUHO SIK
agMiHicTpaTUBHMII iHCcTpyMeHT. Lle nns peamisanii Biii-
CbKOBO-TIOJIITUYHUX PillIeHb PEXUMY.

Ha BigmiHy Bif pociiicbKOTO BUIIaAKY, e perpecuBHa
MpaBoOBa paMKa 6yJia mo6ymoBaHa 3a KOPOTKUiA Tiepiof aist
3a7J0BOJIEHHSI TTOTpe6 KOHKpPeTHOI BiliChbKOBOI KaMIIaHii,
TypelbKUit TOCBif, III0CTPYE MOCTYIIOBY €po3iio JeMOKpa-
TUYHUX iHCTUTYTIB Yepe3 JOBrOCTPOKOBE Ta MOCIiIOBHE
BUKOPUCTAHHS aHTUTEPOPUCTUUHOIO 3aKOHOIABCTBA. B
aKkaZleMiuHiii riTepaTypi 1is1 MOJenb ONMCYETHCS SIK «aBTO-
KpPaTUYHMIL JIeramai3M», M0 PO3YyMI€ThCS SIK BUKOPUCTAH-
Hs (HopMaNbHO JIETITUMHUX KOHCTUTYIiTHUX TMPOLETYD
i TIpaBOBMX MeXaHi3MiB JJIs JOCSITHEHHSI aBTOPUTAPHUX
uineii (Scheppele, 2018). KpuMiHaibHe mepeciigyBaHHS
KOJIMIIHBOTO CIIiBrOJIOBY MPOKYpAchbKoi HapogHo-meMo-
kpatuuHoi maptii CenaxaTrtiHa [lemipTaiia CTaHOBUTH
IeMOHCTPaTUBHMII IPUKJIAJ, iIHCTpYMeHTati3alil CygoBoi
CUCTeMM JIJIsSI HeMTpastisallii momituuHoi oro3suilii. PimmeH-
Hs1 Benukoi [MasiaTu €BpoOIieiicbKOro CyLy 3 Mpas JIOANHA

y cpasi Selahattin Demirtag v. Tiirkiye (No. 4) Big mumast
2025 p. meTaabHO PEKOHCTPYIOE JIOTIKY IIbOTO MEXaHi3My.
€BPOIIeNCbKNUIA Cy[, 3 TIPaB JIIOAMHU BCTAaHOBUB MOPYIIEH-
Hs CratTi 18 KoHBeHIIii mpo 3axMCT IpaB JOAMHY i OCHO-
BOITOJIOXKHUX CBOOO/I, OffHE 3 Halicepit03HiINX BUCHOBKIB
y cynosiit npaktutii Cymy. Bysio BcraHOBeHO, 10 Mepe-
wtigyBaHHS [leMipramia mManao MPUXOBAaHYy MeTY IPUIY-
IIEHHSI MTOJIITUMHOTO TUTI0PasTi3My Ta 00MeKeHHST CBO60IM
noniTuuHux gebatis (Yesil, 2025). PernpecuBHa CTPyKTypa
cripanacsl Ha Ba KouoBi eseMeHTu. Y TpaBHi 2016 p.
TypeLbKIii TapJaMeHT YXBaJIMB KOHCTUTYLiiHY MOMpaB-
Ky, III0 TUMYaCOBO CKacyBaJia MapjaMeHTCbKUil iMyHITeT.
E€BpOIeNiCcbKNUIA Cyf, 3 IPaB JIOAVHY OXapaKTepu3yBaB 1eil
KpPOK SIK pa3oBMIii 3axXifl, CIIPSIMOBaHMII IepeBaskHO Ha
OMO3UIIIiHUX JeIyTaTiB, 30KpeMa HapomHo-Iemoxpa-
TUYHOI TaprTii Ta Pecny6ikaHChbKOi HapomHOI mapTii; e
CTaHOBWJIO 3JI0BXXMBAHHSI KOHCTUTYLITHOIO TIPOLIeAYPOI0
Ta T030aBJS/IO MEpecTimyBaHHs mepenoavyyBaHoOCTi. ByB
3aCTOCOBAHMI MeXaHi3M, BiOMUIA SIK «CyI0Ba Kapycesiby:
MM TOro, SIK HAliOHAJIbHMII Cyl HaKa3aB 3BiITbBHUTU
Hemiprama y 2019 p., npokypaTypa HeraifHO MopylinuiIa
HOBY KpMMiHa/IbHY cCIIpaBy, opMaabHO HAa OCHOBi TMUX
caMux (GakTiB, ajie OPUAUYHO TIepeKBatidikoBaHy. EBpo-
TeIChKMIA Cy[, 3 TIPaB JIIOJMHY BU3HAB 1[I0 MTPAKTUKY HAB-
MMUCHIUM 00X0A0M MiKHAPOOHMX 3060B’s13aHb JepsKaBI.

OCHOBHUMM iHCTPYMEHTOM, BUKOPUCTAHUM [T KPU-
MiHasTi3a1lii KypAchbKOi OMO3uIlii Ta TPOMaAsIHChKOIO Cy-
CHinbCTBa, € Crarta 314 KpuMinanbHOTO Kozmekcy Typeu-
uHu 2016 p., sIKa KpMMiHa/Ii3ye WIEHCTBO B 30pOiiHiit
oprauisariii. Lle MOJIOKeHHSI € MPOGAeMATUUHUM Uepes
HaJ3BMYAHO IMPOKe Ta HemependavyyBaHe TIyMaveH-
HSI SIK «4JIEHCTBAa», TaK i MOB’sI3aHOi KaTeropii «repopuc-
TMYHOI mponara”au». [IpaBo3acToCOBHA MpakTHKa Mpu-
piBHIOE 3aKOHHY MOJITUYHY AiSJIbHICT 1O TEPOPU3MY.
Jlokasy «4ujaeHCTBa» OepyTbCsl 3 MyOMiUYHMX BUCTYIIIB i
TTOMITUYHMX 3asB. BOHM TakoX 6epyThcs 3 Mmy6iikarii y
colialibHUX Mepeskax, 1[0 He 3aK/IMKalTh 10 HACUIbCTBA;
3 mnpodeciitHoi po6OTH IOPUCTIB, IO 3aXUIIAIOThH ITOJTi-
TUYHUX B’SI3HIB; 3 y4acTi B MUpHUX 3i6paHHsX. Y cripaBi
Selahattin Demirtas v. Tiirkiye (No. 4) €Bponejicbkuii cyp,
3 [1paB JIIOAVHM HAar0JIOCUB, 1110 OCKap)KyBaHi 3asiBU MiAa-
JIaJIM i1 06CST 3aXUIEHOTO MOITUYHOTO BUPAXKEeHHS i He
Mig6yproBaIy 0 HACWILCTBA. BiIcyTHiCTh 0GIpyHTOBAHOL
Ii103pY MPOAEMOHCTPYBaja, 0 aHTUTEPOPUCTUYUHE 3a-
KOHOZABCTBO 6YJIO ITEPETBOPEHO Ha iHCTPYMEHT IOJTiTUY-
Horo koHTpoito (Yesil, 2025).

KoH1enuis «iHCTUTYIIiIAHOTO CIiBiCHYBaHHS», SIK I10-
sicHuB dpeHKesnb, oueBuAHA B TypeuunHi, KOau HOpMa-
TUBHI Ta TIpeporaTMBHI BUMipM JepkaBU CIIiBiCHYIOTb Y
MeXkaxX TUX caMMuX opraHiB. OguH cynast Moske HisTu 3a-
KOHHO Y TPUBaTHMX CIIOpaX. BogHoyac BiH MOKe CTysKUTU
iHCTpyMeHTOM TOJiTUYHOI pernpecii. lle Mmoxke craTucs y
CIpaBax MPOTU OTMOHEeHTIB Baaau. Lleit GpyHKIioHANbHMIT
PO3KOJI CTaB Pe3yJbTaTOM MacCIITaGHOTO 3BiIbHEHHS Tep-
COHAJTY Tic/sT cripo6u mepeBopoty 2016 p., sike MPU3BEIO
IO YKOMIIJIEKTYBaHHSI CyJOBOI BJIaJy JIOSJIbBHUMMU BUKO-
HaBugMmu. Hangssuuarinmii ctadH (2016-2018) ocraToyHO
iHCTUTYIiOHATI3yBaB 1110 M03amnpaBoBy cdepy BcepennHi
dbopmanbHOi MPaBOBOi CHUCTeMU Uepe3 CUCTeMY HeocKap-
>KyBaHMX yKasiB (Akcay, 2021). Tepmin «lawfare», cmouaTky
crBopenuii C. Dunlap Jr (2001) gst ommcy BificbKOBOi cTpa-
terii, 6yB TpaHCHOPMOBaHMIT Y BHYTPIITHBOTIOMITUIHOMY
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ITapu3svkuit

KoHTeKcTi CriomyuyeHux IlITaTiB B iHCTpyMEHT IJ1s IIIKOM
Ta JeNeriTMMisallii OMoOHEeHTIB uepe3 IPaBOBI MexaHi3-
Mu. BomHouac came 3BMHYBaueHHS Y PaBoOBiii BiiiHi ya-
CTO CAY>XKUTb MaHIMyISTUBHIN MeTi, 3MilllyIouM IUCKYpPC
3 npaBoBoi chepu (dhaxTy mpaBomopyiieHHs) 1o chepu
MOJIITUUYHMX MOTUBIB. Lleit TUIT pUTOPUKU MHigpUBAE POb
CyIy SIK HEeTPaIbHOTO ap6iTpa Ta mepeTBOPIOE ITPABOCYI-
IIS1 Ha TIOMIITUYHMI 00’€KT.

IMepecnigyBaHus mopiit 6 ciuns 2021 p. crano Haii-
6iIpIIMM KpUMiHaABHMM TIpoliecoM B ictopii CIIA. Og-
HUM 3 pillleHb, iK€ MaJi0 TPUITHATM OOGBUHYBAUEHHS,
6yJI0 Te, U 3aCTOCOBYBATH 3aKOH IPO MiAGYPIOBAHHS 10
3akosnoty (18 U.S.C. §2384). Bukiaukom 6ysn0 IPOBECTU
MeXy MiK KpMMiHaJIbHOIO 3MOBOIO Ta MOJIiTUYHOIO TislTb-
HicTi0. [Tepia mornpaBka Jgae mMaiike abCOMOTHUI 3aXUCT
MOJIiITUYHMX BUCIOBJIIOBaHb, TAKUX SIK 3aKJIMKM IO TIOBa-
JIEHHST YPSIy, SIKIIO IIe He «IiJ0ypIoBaHHS 0 HeraiHuX
MIPOTUIIPABHMX [ifi». O6GBMHYBAUeHHS MEPEKOHANO CYI,
o 11e 6yso 6iyblne, HiXK TPOCTO PUTOPUYUHA Bripasa. Lle
BKJIIOUAJIO BiAUYTHMI IJIaH HACWJIBHUIIBKOTO 3PUBY MUP-
Hoi nepenayi Biagu. Lle BKIrOUaao HaKoMm4eHHs 36poi Ta
wianyBaHHs mwtypmy Kamitonito. Ctioapt Poyac Ta iHmmi
Jligepu oTpuManu BUpoku Bif 18 mo 22 pokiB yB’si3HEHHS],
BCTAHOBUBIIM BaXJIMBUI TIpELeeHT, 10 HAaCUIbHUIIb-
KU1 Haraj, Ha JeMOKpaTUUHUI MIPo1eC He € TIPOTECTOM.
OpuanuHi KOMeHTaTOpPH, OAHAK, 3aCTEPiraioTh, 10 PO3-
IJIMBYATa MOBa CTATyTy MOXKe OYTM BUKOPUCTAHA iHIIMMM
agMinicTpanismu CIIA njs mpuaylieHHs JiBux abo eKo-
JIOTIYHMX PYXiB, OCKi/JIbKM BOHA 3am06ira€ 3aCTOCYBaHHIO
6ymb-sKoro 3akony CIIIA cuoro. Lle Moyke MaTy HACTi KU
IJISI TPOMAISTHChbKMX cBoOOT, (Zick, 2022).

YxBaneHuit ojis MPOTH il TPOTaraHaUCTChKIl Misib-
HOCTi Hauucrcbkoi Himewumnu, 3akoH Foreign Agents
Registration Act (1938) He 3acTOCOBYBaBCSI MPOTSITOM
JecSTUMITD i 3anMmaBcs HefilounM. Floro BUKOpUCTAHHS

rmovasoch micisg 2016 p. B KOHTEKCTi BCTAHOBJIEHOTO PO-
cificbkoro BTpy4yaHHs B Bu6opuy cuctemy CIIIA. Lle Takosk
Bif6yBas0Ch Yy KOHTEKCTi KPMMiHAJIBHOTO PO3C/TiTyBaHHS
crieriaibHOTO IpoKypopa Po6epra Mrosuiepa. 3akoH IIpo
peecTpaliilo iHO3eMHUX areHTiB 3aCTOCOBYETHCS IO LIU-
pLIOTO CHEeKTPY AisyIbHOCTI. lle BUK/INKae akageMiuHi Ta
IOPUANYHO-TIONITUYHI 1e6aTu, 10 CTOCYIOThCS MUTAHHS
MMPO30pPOCTi TMPOTH CTUTMaTM3allii MEeBHOI MOMITUUYHOL
Ta eKCIepTHOi [JisnbHOCTi. Bu3HaueHHS «iHO3eMHOTO
areHTa» € pO3IMMPIOBAIbHUM, IO € MPOGIeMaTUUHNUM.
3aKkOH He BMMarae GopMaJbHUX NOTOBiPHUX BiTHOCUH
a60 oIuIaT; JOCTATHBO, 1106 AisIbHICTD 341/ICHIOBAIACS
«Ha TpoxXaHHs» abo «B iHTepecax» iHO3eMHOI0 IPUHIIM-
nasa. e cTBOpIOe 30HY MpaBOBOi HeBU3HaueHOCTi. Ile
BILIMBAaEe Ha HeypsimoBi opranizanii (HYO), aHamiTuuHi
LEHTPH, KOHCY/IBTAHTIB i JXypHaicTis. Ixusa pobora Mae
TpaHCHAILiOHAJbHUIT eJIeMeHT. [HIIMM MUTaHHSIM € TO0JTi-
TUYHO BUOIPKOBe 3aCTOCYBaHHSI 3aKOHY: iHCTPYMEHTH,
nepen6aveHi 3aKOHOM, MOXYTh ME€PEBAKHO CIPSIMOBY-
BaTHMCs Ha J06iCTiB, MOB’SI3aHUX 3 IEBHUMM JIepP>KaBaMMu,
30kpema Kuraem a6o TypeyunHOI0, TOAi K Momi6Ha mi-
SUTBHICTDb Bif iMeHi areHTiB, MOB’I3aHMUX 3 COI3HMKAMM
CIIIA, moXXe irHOpyBaTHUCS.

Mogens CIIIA, BukiageHa B 3aKOHiI PO peecTpailiiio
iHO3eMHMX areHTiB, HAroJIOUIye Ha PO3KPUTTI iHbOpMa-
1ii i He 3a00pOHSIE SBHO TOJITUYHE UM IPOMajSHChKe
3amyueHHs. OgHaK TepMiH «iHO3eMHMIT areHT» 4acTo i
CTPaTErivuHO BUKOPUCTOBYETHCSI aBTOPUTAPHUMMU PEKU-
MaMmu, TakuMu ik Pociiicbka @epnepatiisi, 151 BUIIpaBaaH-
HSI Ta JeriTMMaliii BJaCHUX peIpecuMBHUX Hiii. Y Takux
BUITIAJKaX MMOCUJIAHHS Ha aMepUKAHCbKMUI TOCBig (QyHK-
LiOHYIOTh SIK PUTOPUYHMUIL BUTIPABIYBaJbHUI TPUCTPIit
(«whataboutism»), He3Baxkarouu Ha pyHZAMEHTATbHY Pi3-
HUIJI0 MK MeXaHi3MaMM MPO30pOCTi Ta iHCTpyMeHTaMM
IUIS1 KpUMiHasTi3a1lii omosutiiiiHoi misyibHocti (Ta6mmiis 1).

Ta6nuis 1. [TopiBHSUTbHMI aHasi3 iHCTPYMEHTIB KpUMiHaTi3alii momiTMYHOI AisTbHOCTI
B HalliOHAJIbHMX ITPABOBUX CUCTEMAX

. KnrouoBuii npaBoBuii 0G’eKT 3aCTOCYBaHHS . -
Kpaina . . . IIpaBoBa crrerudika Ta xapaKkTep CaHKIi
MexaHi3M (IHCTPYMEHT) (uispoBa rpymna)
. . IT MIILIiST BUHU: b-sIKa iH Mailis
. .o . AHTUBOEHHI aKTUBiCTH, PESYMIII - .u6Y'EL a ”.d)op UL, Wo
Pociiicbka BijicbkoBa LleH3ypa (CTaTTi - . cymepeunTsb o0diliitHii mo3uiii, € 304MHOM.
: Hes3aJleXXHi )XypHamicTu, . .
Oenepalis 207.3, 280.3 KK P®) IDABO3AXVCHIKI CaHk1ii BK/IIOYarTh 10 15 pokiB mo36aByieHHs BOJI,
p KoH(ickalliro MaitHa Ta TiKBigalilo PUANIHUX OCi6
AHTUTEPOPUCTUYHE . . .
3aKOHONABCTRO (CTaTTs 314 IMoniTnyHa onosuiist PosumpioBasibHe TIIyMauyeHHs: 3aKOHHA MO TUYHA
TypeyunHa KK: «@IeHCTBO B 36D05iHii (HaponHo-gemMoKkpaTuyHa TiSUIbHICTD IPUPIBHIOETHCS A0 TepopusMy. CaHKIIii
yp opfaHisaui'i») CKachaHHﬂ MapTist), KypAChbKi akTMUBiCTH, BK/IIOYAIOTh TPMBaJe JOCYLOBE YB'SI3HEHHS («CyHOBi
N o BOKaTU K i») T HeHHS 3 BUOOPHOI 11 "
Iap/iaMeHTCbKUX IMYHITeTiB anBoka apyceni») Ta ycyre 3 BubopHOI nocan
. . . . CynoBuit HarIsIA,: 3MarajibHe NMPOBAJ)KeHHS; BUMOra
3aKOH PO peecTpalliio Jlo6icTy iHO3eMHMX YPSITiB; VA A . pOBaZ, >
. - . JIOBeIeHHS] KOHKPEeTHOI IToBefiHKM (TI/IaHyBaHHS
CromyueHi iHO3eMHNX areHTiB; YYaCHMUKY HaCUIbHULBKIX
I . fon HacubCTBa). CaHKIIii BKIOYAIOTh MPUMYCOBY
TaTu MigGypIOBaHHS N0 3aKOJIOTY | [ill POTY AepskaBu (ol ) ) .
- peecTpaliio (cTurmaTu3salis) abo mo36asaeHHsI BOJ 3a
(18 U.S.C. §2384) 6 ciuHs) .
HaCWIbHUIIBKI TPaBOMOPYLIEHHS

Ikepeno: ckiageHo aBTopoM Ha ocHOBi Human Rights Watch (2022), Penal Code of Turkey (2016), Foreign Agents

Registration Act (1938), U. Yesil (2025), N. Robinson (2019)

CHHONITUYHMIT CUHTE3 JaHUX TabIMIli BKasye Ha Te,
110 PO3IJISIHYTI MPaBOBi iIHCTPYMEHTM € eKBiBaJeHTHUMM
3a QYHKIIi€I0, Xoua ¥ 3 BifMiHHOCTSIMM B HOPMAaTUBHIii
OTpalbOBaHOCTI Ta CYBOPOCTi TepenbayeHuX CaHKIIiN.
Bci iHCTpyMeHTM MaioTh Ha MeTi 06MEXUTH TIPOCTIp ISt
JIETITMMHOTO TIOJIITMYHOIO 3MaraHHs. Y BigKpuTiii guK-
TaTypi, Takiit sk Pociiicbka ®epnepariisi, nepskaBa BOAETHCS
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[0 Tpy60i KpMuMiHaisalii iHakKoMMCIeHHS Yepe3 BilicbKO-
BY LIeH3ypy. Y riOpuaHOMY peXuMi, TakoMy SIK Typeuun-
Ha, He3aKOHHE IpolecyajbHe iHXMHIPUHT aHTUTEPOPUC-
TUYHOTO 3aKOHOAABCTBA [TO3BOJISE MiATpUMYBaTH (acas,
neranbHOCTi. Peanmizanisi CIIA 3akoHy mpo peecTpaliio
iHO3eMHUMX areHTiB JeMOHCTPYE, 110 HABiTh y JTeMOKpa-
TUYHOMY KOHTEKCTi peryJiOBaHHSI ITPO30POCTi MOoske
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BUKOPUCTOBYBATUCSI IJIsl IIijieli cTurMatusaiii y Haj-
3BMYAIHO TIOJMSIPM30BaHili TMONMITUYHIN apeHi, Xo4ya 3
TTOM SIKIIIYBaIbHOIO TApaHTi€l0 He3aJIeskHOI CymoBOi Bjia-
mu. CITiIBHOIO TEHIEHIIIEI0 B YCiX PO3MISIHYTUX FOPUCIUK-
1IiSIX € TIOCTYIIOBE PO3MMBAHHS MeXKi MisK «<HOPMaTUBHOIO»
Ta «IIPepPOraTMBHOIO» IeP;KaBoIo, e IIpaBOBa HEBU3HAaUe-
HIiCTh CTa€ iHCTPYMEHTOM yITpaBitiHHs. Heo6XigHa ocHOBa
I7Is1 30BHILIHBOI MPOEKIii BIaAy CTBOPIOETHCS BHYTPIllI-
HbOIO KOHCOJIiJAIli€l0 perpecUBHOTO arapaTry Ta Ouu-
HIEHHSIM ITTOJIITUYHOTO TI0JIs, TIPU 1[bOMY HalliOHaJTbHUIA
CYBEpEHITeT MepeTBOPIOEThCST HA 6ap’ep, 10 GIOKYE [ii0
MiKHAPOIHUX CTAaHIAPTIB — MATAHHS, sIKe Gyne AeTalbHO
PO3T/ISHYTO B HACTYITHOMY PO3[iJi B KOHTEKCTi MiKHa-
POOHMX iIMYHITETiB.

BignoBigp Mi)KHapOgHOI CHIIBHOTM Ta IPaBOBi
Haorigku. OOHUM i3 LEeHTPaJbHUX KOHQUIIKTIB MiKHa-
ponHoro npaBa XXI CT. € MUTaHHS, YM MOXYTb BUIIi TT0O-
cazoBi 0co6u mepskaBy, BKIIOUAIOUM Jil0UMX IVIaB JepsKkaBs,
I71aB YPSIAIB Ta MiHICTPiB 3aKOPIOHHMX CIIPAB, HECTU KPU-
MiHAQJIbHY BiAMOBigampHicTb. V 11ii1 chepi 3iMTOBXYIOTHCS
IBa GyHIAMEeHTaabHi MPUHIUIM MiKHAPOLHOTO TpaBa:
CyBepeHHa DPiBHICTb AEepskKaB, sIKa TPaAMIIiiHO BKJIIOYAE
iMyHiTeTH 171 3a6e3meueHHsT CTabiIbHOCTI B MisKHAPOZI-
HUX BiIHOCKMHAX, Ta iMIIepaTUBHA HEOOXiAHICTh 60POTHOM
3 6e3KapHiCTIO 3a HalicepiosHilli MiXXHapOMHi 3/IOUMHN.
TpaguiiijiHe po3yMiHHS IMYyHIiTeTy UiTKO BUKIAJieHe Y
cynmoBiit mpaktuili MixknapogHoro Cymy OOH, oco6mu-
BO y cripaBi nipo opaep Ha apemt (DRC v Belgium) (2002)
(Goldmann, 2009). V cBitii 3akoHOgaBumx crpob Besnbrii
3OiJiCHIOBAaTM YHiBepCaabHY IOPUCOUKILIO MO0 MiXHAa-
ponHuXx 3m04unHiB Cyz MOCTAaHOBMB, 110 BUAa4ya OpAepiB Ha
apeIlT HallioHATbHUMM CyIaMy ITPOTY Oil0UMX iIHO3EeMHUX
MOCaZiOBUX OCi6 CyrnepeunTh 3BMYA€BOMY MiKHAPOTHOMY

npaBy. MC OOH nigTpumaB a6comoTHIIT iMyHITET ratione
personae NitouMx TJIaB JiepkaB, IJIaB YPSAiB Ta MiHiCTPiB
3aKOPAOHHUX CIIpaB [jst oQiliiiHuX Ta HeodililiHMX it
Ha QYHKIIOHAIbHYUX TifcTaBax ePeKTUBHOIO 3/IiiiICHEHHS
MpeICTaBHUIILKOTO XapaKTepy iXHbOI mocaay Ha MiXHa-
ponHOMY piBHi. PilteHHST OKpewInio Kisbka aJibTepHAaTUB-
HUX HUISXiB IPUTATHEHHS TaKuX 0cib 40 BiAIoOBimanbHO-
CTi, BK/TIOUAIOUM [epeciiyBaHHs y iXHiii BlacHii nepxkasi,
BiAMOBY IepskaBy TOXOIKeHHSI BiJ iMyHiTeTy, Mif3BiT-
HICTb MiC/IST 3a7UIIIeHHS MOCaAy Ta IOPUCAUKILiI0 MiXKHAa-
POIHMX KpUMiHaIbHUX TpuOyHasiB. [Ipy ubomy MiKHa-
pomuuit Cyn OOH hakTMYHO BUKITIOUMB HAliOHA/IbHI Cyn
3 TepeuTiyBaHHS Iil0uMx iHO3eMHUX Jigepis. e 3amu-
IWJIO 110 cepy MisKHapOJTHOMY KpMMiHaJIbHOMY ITPaBoO-
cynao. PumMcbkuii cratyT MidKHaApOZHOTO KPUMMiHAIbHOTO
Cyny BTIJIIO€ MIPUHLIMUIIOBO iHIIMiA migxia. Cratts 27 Pum-
CbKOT'O CTATYTYy MPSMO YCYBa€ pesieBaHTHICTb 0QilliifTHOTO
CTaHOBUINA 0COOY, BKITIOUAIOUM CTAHOBMUIIE TJIaBU Jepska-
BM abo ypsimy, OIS ITieil KpuMiHaabHOI BifmoBimasbHO-
cti Ta 3pificHeHHs Cynom OpUCOMKIII. «BepTukanbHmuit»
BUMIp BiAIOBigaMbHOCTI, BUK/IaAEHUI TYT, O3HAYAE, 110
iMyHiTeTH, BUSHaHi B «<TOPU30HTAIIbHUX» MK epXKaBHUX
BiJHOCKHAX, HEe MOXYTb OyTM CIIPSIMOBaHi POTU MiXkHa-
POJTHOTO KPMMiHaJIIBHOTO CymoYnHCTBA. Came 1151 KOHIIel-
TyaJbHa PO36iKHICTh MiXX miaxomom MixkHapogHoro Cymy
OOH Ta nigxonmom MiXXHApOAHOTO KPUMiHAJIBHOTO CYAY
MOPOJKY€E HAIPYKEHICThb y CYy4acCHOMY peXMuMi MikHa-
pomHUX iMyHiTeTiB. ITOpiBHSHHS TOTO, SIK 06POOSIIOTHCSI
iMyHiTeTH 1151 BULMX TTOCaOBMX OCib y pi3HUX KpaiHax,
MOKAa3ye, 10 BUHMKAE iHIIA CUCTeMa MiKHAPOIHOI Kpu-
MiHa/JbHOI BimmoBimanbHocTi. LI cucTema 3al1eXuUTh He
JIAIIIe BiJl TPaBOBMX HOPM, aJie ¥ BiJl TeOTOTiTUUHOTO KOH-
tekcty (Tabmuiis 2).

Ta6muist 2. [TopiBHSUIbHUI aHai3 peskMMiB MisKHAPOLHOI KpMMiHA/IbHOI BifIOBiLaabHOCTI
Ta iMyHiTeTiB Bulux nocagoBux oci6 (Pociiicbka @epepatist, Typeuunna, Crionydei ltaTn)

(PUMCBKMIL CTATYT)

OpJiep Ha apelT mpe3ueHTa
3a Mig03p0oI0 Y He3aKOHHI i
Jeroprarii girei

BU3Hae opucaukiio Cyny. He €
06’€KTOM ITPOBAKEHD

IopiBHSTbHMIT Pociiicbka ®@enepaiist Crnionryueni llItatn
KpuUTepiin (B. IlyTin) Typewunna (P. Eporan) (mocagoBi oco6m)
He € nepsxaBoro-yyacHUIIEIO.
: . He € nepkaBoro-yuacHUIIEIO.
BigHomernst 10 MKC VY 6epesni 2023 p. MKC B1aB He patudikysana Cratyt. He AKTHBHO IIPOTHTIE I0PMCTMKILT

Cyny yepe3 BHYTPIllIHE
3aKOHOJABCTBO Ta CAHKIIi1

Craryc imyHiTeTy (ratione
personae)

MKC 3actocyBaB cTaTTio 27
PumcbKoro cTaTyTy, BiAXMINBILN
rocMIaHHS Ha odiLiiiHmii craTyc

SIK LIIUT

[MoBHMIT iMyHIiTeT 3TifHO 31
3BUYAEBUM MisKHapOIHUM
IIpaBoOM 3a/MIIa€eThesl. Hemae
BUHSITKIB [/ HAlliOHATbHUX
CyAiB iHIIMX fepkaB

Ile-1ope HeMa€ iMyHiTeTy nepef,
MKC (3rigHo 3i cTraTTero 27), ane
ne-dakTo BiH 3a6e3meueHnit
MOJIITUYHOIO Ta BiliChKOBOIO
Barolo JepkaBu

IIpaBoBa ocHOBa
IOPUCAVIKILiT/3aXUCTy

IOpucaukiisi 3acHoBaHa Ha
Iexapanisx YKpainu 3rigHo
3i crarreto 12(3) CraTyTty
LIOMI0 3JI0YMHIB, BUMHEHMX Ha
ii TepuTOpii, HE3a/IeXKHO BifJ
rpPOMAaSTHCTBA arpecopa

Cynosa npakTtuka MC OOH
rapaHTy€e HeZlOTOPKaHHICTh
«Tpiliku» (I1aBa gepskaBy, IJiaBa
YpSIAY, MiHICTP 3aKOPAOHHUX
CIIpaB) BiJ iHO3eMHO1
KPUMiHATbHOI I0PUCANKIIIT

3aKOH IpO 3aXUCT
aMepUKaHChKUX
BiliCbKOBOCTY>KO0BIIiB Ta Mepexka
JIBOCTOPOHHIX yrOfZi IIPO HEBUAAUY
(cratTs 98 CratyTy)

MexaHi3M BUKOHAHHS

IOpuanune 30608’ 13aHHS
124 peprkaB-yuacHuib MKC
3aapeTyBaTy Migo3pBaHOTO,
SIKIIO BiH B’ie Ha ixXHI0
TePUTOPi0

BincyTHicTs pesomoniit Panu
Besnexku OOH Ta hopManbHUX
po3ciigyBaHb GI0KYeE CIIpOOU
repeciTiyBaHHS

IToBHOBaskeHHs npe3upeHTa CIIA
3aCTOCOBYBATH BiliCHKOBY CIITY
1S 3BiTbHeHHS rpoMazsiH CIIIA,
3arpumanux MKC

TeornomiTnaHi HACTi KA

O6MekeHHS MisKHAPOIHOT
MOGITbHOCTI, «TOKCUYHICTh»
KOHTaKTiB, PU3UK apelTy

36epeskeHHsT poJii perioHaabHOro
Jliflepa Ta MmocepeaHMKa; BibHA
y4acTh Y MDKHapOJHUX camiTax

CTBOpEHHSI BUHSITKOBOTO PEKMMY,
B SIKOMY HalliOHa/IbHi iHTepecu
CTaBJISAThCS BULIE MisKHaPOTHIX
MPaBOBMX HOPM

IIkepesio: ckiaieHo aBTopoM Ha ocHOBi European Commission (2022), P. Labuda (2023), Immigration Attorneys (2026)
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ITopyuwenna adMiHicmpamueéHo20 ma KPpUMiHAAbHOZ20 3aKOH00a8CMEd. ..

IMpakTuka Ha moyaTky XXI CT. CBiZUMTb MpPO TPUPIB-
HeBy cuctemy. Jligepu reornoNiTUUYHUX TereMOHIB 3aXu-
IIleHi MO€NHAHHSM IPAaBOBMX i MOMITUYHMX iHCTPyMeEH-
TiB. Jlimepu mepskaB, 110 He € yYaCHMKaMU, KOPUCTYIOThCS
KJIacMYHUM iMyHiTeToM. OfHAK 0cobu, sIKi mepebyBaioTh
y MeXaX TepuUTOopiaapHOI [OpUcAuKIii MikHapogHOTro
KPMMIiHAJIBHOTO CYyAy, BTPAYalOTh iMyHITeT He3aJexXHO Bif,
CBOTO CTATyCy IJIaBU JAepskaBu. JlaHi TabMuUIli BUSIBIISIOTH
CTPYKTYPHY acMMeTpilo B MiXKHapOIHOMY IIpaBOCYyZAi, 110
ITFOCTPYETbCST 3aKPIiTUIEHHSIM «T€T€MOHIUHOTO BUWHSITKY»
yepes MpiopuUTeT BHYTPIIIHbOTO MpaBa y Buraaky CIIA, Ta
™M (hakTOM, 1[0 BUPIITATILHUM (DaKTOpPOM BTpaTH iMyHi-
TeTy € He YJ9aCThb y JOTOBODI, & TepUTOPiaibHA IOPUCAVKILISI
MiCLIsI BAMHEHHS 37I0YMHY, SIK IEMOHCTPYE ITOPiBHSHHS MixK
Pociticekoto @enepaiiiero Ta TypeuunHoro. Lie cBiguuTh 1po
3CYB Bif] MpaBOBOi YHiBepCaIbHOCTI 10 BMOIPKOBOTO Mpa-
BOCY/IIs1, 32JIE)KHOTO BiJl T€OIOJiTUYHOTO BIUTUBY A€PKaBU.

O6meskeHHs opucaukiii MKC, 30kpema 1[o0 3/104m-
Hy arpecii, mocuamiau neb6aTy om0 Heo6XiqHOCTI JomaT-
KOBUX CcymoBux mexaHizmiB. MKC € BaskIMBOIO YaCTMHOIO
CUCTEMU Mi’KHAPOIHOTO KPMMiHAIbHOTO ITPABOCYA IS, ajie
J10T0 TTOBHOBAsKEHHSI He € BCeOCSDKHMMM. 1le 03Hayvae, 1o
iCHYIOTb JlesIKi IpOoTa/IHY B NIPaBi, sIKi Mi>KHapOJHi iHCTH-
TYTM HAMararwTbCsl 3amoBHUTK. CrieliaibHUil PUCIUK-
LiTHMI PEXUM, IO PETYITIOE 3JI0YMH arpecii, € KII0YOBUM
pyiriem 1ux ge6atis. Ha BimmiHy Bim reHoiumy, 37I04MHiB
MPOTHU JIOASHOCTI Ta BOEHHUX 3JI0UMHIB, 1070 sikux MKC
MOKe 3IiliCHIOBaTM TepUTOpiajibHy abo IepCOHAIbHY
IOPUCAMKILiIO, 3/I0UYMH arpecii NiAnopsaIKOBYETHCS 3HAYHO
CyBOpilIMM ymMoBaM. 3paTHicTb Cyay po3mIsiAaT arpeciio
obmeskeHa 3TigHo 3 Kammnanbcbkumu mmonpaskamu 2010 p.
o Pumcbkoro cratyTy. 3okpema, Cyn He MOXKe pO3Iysiia-
TU CIIpaBy IIPO arpecirv, BUMHEHY TpOMasHaMM JepKa-
BU, 110 He € yyacHuie CTaTyTy, abo Ha TepuTopii Takoi
IlepskaBy, SIKIIO CUTyallis He mepenaHa Panmoio Besmexknu
OOH. Lleit mexaHi3M € e)eKTMBHUM 3aCOO60M 3ar106iraHHs
MIPUTSITHEHHIO A0 BiAIIOBiMaIbHOCTI BUILIOTO KEPiBHUIITBA
Jep>kaB-arpecopis, siki He paTudikyBanu PumcbKuit cra-
TYT, OLHOUYACHO Haauu iM mpaBo BeTo B Pazi besmexu.
Pociiicbka ®epepaliisi € IpUKIaLOM CUTYyallii, ge 1ie CTBO-
pIOE CTPYKTYPHY «IporaiuHy 6GeskapHocTi»: MKC moske
repeciifyBaTy MeBHi 3JI0YMHY, BUMHEHi Mif 4Jac BiliHH,
ajie He MOyKe IepeciIiLyBaTy caMy BiliHYy.

Ijist TIomonmatHs i€l IOPUCAUKITIHOI HeYy3TOIKeHOCTi
OyJ10 3aITPOIIOHOBAHO CTBOPEHHSI CITEIia/IbHOTO TPUOYHATY
mozno 3mounHy arpecii (Dannenbaum, 2022). OgHaK MOX-
JIMBiI MOZesi IJIT TAKOTO OPTaHy CTUKAIOTHCS 3 BUKIMKOM
3a0e3IeyeHHs IiA3BiTHOCTI BUIIMX [TOCamoBUX 0ci6. Tpu-
OyHaJ1, iHTerpoBaHuit y HalliOHAJIbHY MPABOBY CUCTEMY —
HaBiTh 3 MisKHAPOOHUMM CYOISIMU — PU3UKYE OYTU oOMe-
SKeHuM mpeniefeHToM MixkHapogHoro Cymy OOH mromo
opzaepa Ha aperr 2002 p. (Goldmann, 2009), sskuii miaTBep-
IVB abCOMIOTHMIT XapaKTep OCOGMCTOTO IMyHITETYy Hiroumx
IJIaB JIep)KaB Tepe]] HalliOHATbHUMM CygaMu. 3aK/INK JIep-
5KaB Ta eKCIIepTiB 0 CTBOPEHHS CyTO Mi’KHAPOJHOTO TPU-
6yHaiy 3poctae. lle 6ylo 6 CTBOPEHO MiKHAPOTHUM [0-
roBopoM abo yromorw 3 Opranisariiero O6’emHanux Harriit,
PeKoMeHI0BaHOI0 I'eHepanbHO Acambiiecto. JIniie Takuit
CTaTyC DO3BOJMMB OM 3aCTOCYBaTU JIOTiKY, BimoGpaskeHy B
npaktuui MKC ta CnenianbHoro cyny aas Ceeppa-JleoHe:
110 odiliifiHe cTaHOBMIIE HE BUK/IIOUAE MiIXKHAPOIHOI Kpy-
MiHabHOI BiamoBimambHOCTi (McDougall, 2023).
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[TuTaHHS TPUTITHEHHS OO0 BiIOBigaJIbHOCTI BUHHUX
y arpecii HepO3PUBHO MOB’sI3aHe 3 IHCTUTYIITHUMU TTPO-
6;emMamu, 1110 cTosITh iepen Pagoto bBesnexkn OOH. ITpaBo
BeTo, 3akpimene B Crarti 27(3) Craryry OOH, 6ys0 3a-
JyMaHe SIK KOMITPOMIC J1JisT 3a6e3TeueHHsI yUacTi BeIUMKUX
JlepskaB Y CUCTeMi KOJIeKTUBHOI 6e3meky. OqHaK BOHO Ta-
KOXX CTBOPWIO CUTYallit0, B SIKili TIOCTiiiHi U/eHu 1o CyTi
repe6yBaroOTh 103 MesKaMU JOCSSKHOCTI TPUMYCOBUX Me-
xaHi3MiB. Bukopucranus Pociiicbkoio @enepaili€elo BeTO
IIJIT 3aXMCTy CBOIX COMO3HMKIB, a Takoxk CromydyeHUMU
[lITatamu Ta Kutaem, [eMOHCTpYE, IO 1€if iHCTPYMEHT
BUKOPMCTOBYETHCSI He Jinie sl 30epeXeHHs CTabitb-
HOCTI, ajie ¥ a1 610KyBaHHs mia3BiTHOCTi (Trahan, 2020).
OTKe, BUHMKAE CUCTEMHA acCMMeTPisi: Xoua MisKHapoJIHe
IpaBo MPOTOJIOIIye 3a60pOHY arpecii sik abCoMIOTHY HOP-
My, iHCTUTYILiliHI MexaHi3Mu 1St ii 3a6e3meueHHsT 3a1u-
LIAI0ThCS 3a7IeXKHMMU Bif, TIOMITUYHOL BOJi Jepskas, 110
YMHSITh BUPIIIATIbHUI BIUIUB HA CUCTEMY.

BrumB Ha MDKAepsKaBHI BiTHOCMHM Ta CyBepeHi-
TeT. KoHdiryparrist MiskHapogHMX BiTHOCKH 3a3Ha€e GyH/a-
MeHTalbHOI TpaHchopMmaliii. V 1eHTpi 1iei 3MiHM JIEKUTD
eposis TpaauiiitHoro BectdasbChbKOTO CyBEpEHITETY, IKMIA
3a3Ha€ TUCKY Bif, HOBMX (HOPM TiGPUIHOTO TPOTUCTOSTHHS.
[ToMiTHOIO TEH[EHIIi€I0 € BUKOPUCTAHHS BHYTPIIIHbOTO
KPUMMiHAJIbHOTO IIpaBa IS JOCSITHEHHSI 30BHIillIHbOIIOJi-
TUYHUX Lineit. OnmcaHuii B akafeMiyHOMY IMCKYpCi $IK
«lawfare», 111 TIpollec BKJIIOUA€E CUCTEMATUYHY KpUMiHa-
Ji3alilo NOMiTMYHOI Ono3uilii BcepenuHi fep>kaBy, TPaH-
copmyroun TaKMM UMHOM il MiKHapOIHY IPaBOCY6€K-
THicTb (Malksoo, 2024). Imo6asi3aliisi Ta PO3BUTOK IpaB
JIIONVHY B ApyTiit onoBuHi XX CT. CIIPUSIIN IeTepuTopia-
Ji3alnii KpMMiHAIbLHOTO TpaBa, 3MII[HIOIUM TTPUHITATI, 10
CYBEpEHITeT He MOKe BUKOPUCTOBYBATUCSI [JISI 3aXUCTY
0cib, BiITOBigaIbHMUX 3a Halicepito3Hili 3ounHu. Y Biamo-
BiJIb Ha 1[I0 TEHAEHIIII0 3’ IBUJIACS PEXKVMMU, 1110 BUKOPUCTO-
BYIOTb CyBEpEHITeT AJis MpoTwiexkHoi MeTu. [TapanenbHO
BMHMKJIA KOHIIEMIIST «CyBepeHITeTy SIK 6e3KapHOCTi», 110
XapaKTepU3y€eTbCs BUKOPUCTAHHSIM [Iep>KaBHOTO CTaTyCy
SIK 6ap’epy AJIS1 MiA3BITHOCTI MPM aKTUBHOMY BTPYYaHHI B
CTIpaBM iHIIMX aKTOPiB. Y L[bOMY KOHTEKCTi TepMiH «law-
fare» omucye HalTIOBaHHS Ha OMOHEHTIB Yepe3 BUKOPU-
CTaHHS KPUMiHAJIbHUX, TEPOPUCTUUHMX ab0 iHO3eMHO-a-
TeHTCbKUX SIPINKIB 3 METOK YCYHEHHS iX 3 IOMITUYHOL
apenu. lle pobuTh AUIUIOMATII0O HEMOXKJIMBOIO, TiApUBaE
JOBipy 10 Mi>KHAPOAHMUX MPAaBOBMUX iHCTUTYTIB i MpuU3BO-
IUTb [0 paaukasisanii KoHQikTiB. [IpOTMBHMUK BTpauyae
CBilt craTyc piBHOIpaBHOrO Bopora (justus hostis) i crae
LIJITIO TIOMILeliChbKOl OIepallii, SIKy C/Ti[i HelTpanizyBaTu
1103a 3BMYAHMMM IpaBuiaMu Biviam (Sari, 2020).

[oNOBHMM pe3yabTaTOM BHYTPIlIHbOI KpMMiHasiza-
uii € ii BIuiMB Ha MisKHAPOZHY ITPABOCYO €KTHICTh: KPU-
MiHasi3a1lis MoMiTUUHNX PYXiB € CITOCOO0M ISl IePsKaBU
3MEHIINTY BIaAy Hapoy, MOMill[alouM OTIOHEHTIB Y «Cipy
30HYy» 6e3 TpaBoBOTro 3axucTy. OMHaK HaAMipHa perpecist
MOXKe MaTy MPOTUIEKHII edeKT, MPUBOASUM MisKHAPOJ -
Hi iHCTUTYTM 10 BU3HAHHS GaKTUUHOI Cy6’€KTHOCTI TIepe-
CTigyBaHMX TPYI Beyrneped Boji cyBepena (Olsson, 2022).
[[lo6 mpointocTpyBaTu 1, HEOOXiMHO PO3IISHYTH, SIK
LIl TeOpeTMYHi KOHCTPYKILil peami3yloTbCsl Ha MpaKTUIli,
OCKIJIbKM 11€ A03BOJISIE BUSIBUTY KOHKPETHI MeXaHi3MMu,
3aBJISIKM SIKMM ITPABOBi iIHCTUTYTY CTAIOTh iHCTPYMeHTaMM
MOJIITUYHOI 60POTHOM 3a Pi3HUX PEKMMIB.
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Pociiicbka ®emepaliisi € MPUKIAAOM INIMOOKOI TpaH-
chopmaiiii cyBepeHiTeTy, CIPUYMHEHOI KpUMiHasi3a-
uieto mosituku. KoHuemIlist «aepskaBHO-OPraHi30BaHOi
TpaHCHaliOHAJIbHOI OpraHi3oBaHOI 3/I0UMHHOCTI» € 1eH-
TPaJIbHOIO /14 1li€l Moferni, 3 Jep’kaBHOI0 CTpaTerielo Ta
TeXHiKaMI TPaBIiHHS KPUMiHAJIbHOTO YyNpaBiaiHHSI. Me-
XaHi3M BHYTPIlIHBOI 6e3MmeKkyu pociiicbKOro MOPSIAKY 6a-
3YETHCSI HA KOHCTUTYLiIHOMY TMpPiOpUTETi BHYTPILTHBOTO
HaJi MiKHAPOOHMM IIPaBOM, L0 3aKPiIUIIOE TOKTPUHY
6e3KapHOCTi. [HCTPYMEHT, 110 peanizye JOKTPUHY — 3aKO-
HOZIaBCTBO IPO «iHO3€MHMX areHTiB», sike KpUMiHasi3ye
BCe, III0 TMOB’sI3aHe 3 iHO3eMHUM. [CHYIOTh iBa CUCTEMHI
HaCTiIKY IJ1s1 30BHIIIHBOTO CBiTY — Pociiicbka ®enepariis
MPOBOJUTD 130JSLiOHICTCHKY TOJITUKY CUCTEMaTUYHOTO
PO3PUBY 3B’I3KiB 3 Mi>KHAPOJHMMM OpTaHi3allisiMu, BKITIO-
yaouy EBPOIeiichbKy KOHBEHIIIO 3 IIpaB JIIOAMHM Ta Pamy
€sponu. [lo3uilionywounu mpeTeH3ii L[OAO MpaB JTOAVHU
SIK TIOPYIIIEHHS CyBepeHiTeTy, MoCcKBa 06MeXye MpaBOBMIi
TIPOCTip, B IKOMY 3aCTOCOBYIOTHCSI MIXKHaPOJIHi CTAHIaPTH.
TaKosK MO3UTUBHMUI €KCIIOPT pENPECUBHMUX HOPM PETYJISIP-
HO, TIpM LIbOMY poOcCiiicbka MOJe/lb «iIHO3€eMHOTO areHTa»
eKCITOPTYEThCS B MOCTpaAsiHCbKuii ripoctip (Kupruscras,
T'pysist), cCTBOpIOIOUM «MDKHAPOIHY pernpecii» — Ki1y6 gep-
KaB, 1110 BaIiAYIOTh BiIMOBY OfJHa OHOI Bifj BEpXOBEHCTBA
npaBa (Wallace & Rodriguez, 2024; Tabatadze et al., 2025).

Pociiicbke BMKOpuMcTaHHs lawfare y 30BHilHii mmosti-
TUIIi CIIpSIMOBaHE Ha KpMMiHaji3allilo Ta Iecy6eKTUBi-
3allil0 MMPOTUBHMUKIB, SIK MPOJEMOHCTPOBAHO YKpaiHOIO.
OrosoieHHsSI iHO3eMHOTO YpPSIAY 3JIOUMHHUM TPUXOBYE
arpeciio Il BUIISIIOM «IIOJIiLieiichKOI omepailii» i poouth
MiKHapoIHe T'yMaHiTapHe IpaBO HeperaeBaHTHUM. Mii-
Tapu3allisi CyBepeHiTeTy MPOSIBISETHCS B €KOJOTiYHOMY
[IaHTaXi Ta SIAePHOMY CTaTyci, 06 6yTH BuIile MikKHA-
POIHOTO IpaBa, pOOISTYM BVKMBAHHS PEKMMIB 3aJIEXKHUM
Bifl CTBOpEHHS TOGATbHMX 3aTPO3 i pOBGISTUM TUTIIOMATII0
6e3C1I010, TIOMINAIouM KPUMiHAIbHY MTPAKTUKY B LIEHTP
nepskaBu (Arndt et al., 2023). TypeuuuHa € AUTUHOIO
«TPaHCaKIIifHOTO CyBepeHiTeTy», OCKIIbKM Cy[oBa Biaaaa
Ta aHTUTEPOPUCTUUHE 3aKOHOAABCTBO BUKOPMCTOBYIOThCS
IJIS1 OOMiHY 3 3aXiJHMMM TTapTHEPAMM Ha TIOCTYIIKY Ha iH-
oMy GpOHTi, a FOPUANYHI TUTAHHS € BillTKaMy B TeOTT0Ti-
TUYHUX ITeperoBopax. [Tic/is HeBIaIoi Cripo6y IepeBOPOTY
2016 p. BimOymacs meHTpasti3allisi CyqoBoi Biaaau, o mpu-
3BEJIO /IO TOSIBM «BUGIPKOBOTO MPABOCYAIs». AHTUTEPO-
PUCTUYHE 3aKOHOMABCTBO TPAKTYEThCS PO3IIMPIOBAIBHO,
IO M03BOJISIE KIacupikyBaT¥ HEHACUMIIbHULIBKY MOJTiTUY-
HY JiSUIBHICTD K MiATPUMKY Tepopusmy. CripaBa OcmaHa
KaBajiin € mMoKa30BOO: BiZMOBa BMKOHATU pillleHHSI €B-
pOMeCcbKOro Cyay 3 IpaB JIIIMHY MPO Oro 3BiTbHEHHS
inmocTpye, 110 BHYTPIlTHI MOMITUYHI CMMBOJIM MalOTh TIpi-
opuret (Cali, 2022). [Ijist pexkuMy yTPUMaHHSI IO TUYHUX
B’SI3HIB 3a I'paTamMy ITIOCTPYE CYyBEpEHHE IPaBO KapaTu
«BOpOTiB Hallii» HaBiTh LiHOIO KpU3M y BifHOCKHax 3 Pa-
ot €spornu. Lleit migxin po3rismae MikHapoaHe ITPaBo SIK
MEeHIO OMIIiiA, TO3BOJISI0UM JepykaBi BUOMPATH JIAIIIe 3pyU-
Hi HOpMMU, BiTKMIar0uM OOTSDKIMBI 30008’ SI3aHHS.

BriimB BHYTpIlIHBOI KpuMiHAUTi3aIii Ha I06aIbHY
6e3reKy CTaB OYEBMIHMM IIiJ| Yac IPOLIECy MPUETHAHHS
[[IBenii Ta ®inngHzii 1o HATO. AHkapa nepeTBopuia Mu-
TaHHSI PO3IMIMPEHHST AJTbSTHCY Ha Cepito BUMOT I0J0 BHY-
TPIllIHiX MMpaBOBMX cucTeM KpaiH-kaHauaatiB (Wilson &
Dost, 2023). 3okpema, TypeuunHa BumMaraaa eKCTpaauilii

MOJITMYHMX OIOHEHTIB i HajaBasia CIIMCKM 0Ci6, BKIOYa-
I0UM SKYPHAQJTICTIB Ta aKTUBICTiB, AKMM 6yJ0 HAJaHO TO-
JITUYHMIL IPUTYIOK Y EBPOIi. BUMOrK TakoX BKIIOUaIN
3MiHM B CKaHIMHABCbKOMY 3aKOHOZAABCTBI [IJiT BBeEHHS
CYBOPIIIMX aHTUTEPOPUCTUYHUX TIPaBMI. Ha mpakTuli e
03HavaJIo repeHeceHHs TYPelbKOTo PO3yMiHHS «6e3MmeKu»
B IpaBoBy cTpyKTypy €C. LIg cTpaTerist pakTaHO 3pobiia
KOJIEKTMBHY 6e3TeKy 3apy4yHUIEI0 BHYTPIiIIHbOTIOMITUY-
HUX CYTIepeuHOCTel i CTBOpM/IA TpelefeHT AJis ITPSIMOTO
BTPY4YaHHS OJIHi€l lep>kaBy B IIPABOBY CUCTEMY iHILOI.

ITpaBoBa cucrema CIIA Bigpi3HsieTbCsa Bif, aBTOpU-
TapHUX Mogeseii. BoHa 36epirae 3maTHICTh 10 caMoOpery-
JIIOBAHHSI, OOHAK 3HAXOAUTBCS I TMCKOM IIOJSIPM3allii.
BigmoBine Ha momii 6 ciunsa 2021 p. mpoaeMOHCTpyBaa,
110 CYA,0Ba Bafa MOXe JisITU SIK TapaHTist TPOTY MO TUY-
HOTO HacuIbCTBa 6e3 MOBHOI JeryManisallii OIOHEHTIB.
VYyacHuky mtypmy KaniTtosito nepeciigyBancs B paMmkax
3MAarajbHOTO MPOILIECY i ITi[i HAIISII0M He3a/IeXKHUX CYAiB,
TaKyM YMHOM 3arobiralouy rmepeTBOPeHHIO MMpaBa JIIIe
Ha iHCTpYMeHT BMKOHABUOi Biagu. Tum He MmeHm, Truth
Decay (3aHenaj IpaBay) IMPOLOBXKYE CTBOPKOBATU PU-
3UKM AJ1ST Y3TOAKEHOCTi 30BHIIIHbOI MOMITUKM BamimHr-
toHa (Williams & McCulloch, 2023). Crionyueni LItatu
aKTMBHO BMKOPUCTOBYIOTh €KCTEPUTOPiaJbHY HOPUCANK-
1if0 (BTOPMHHI CaHKIii Ta 3aKOH IMPO iHO3eMHi KOpYII-
iifHi MPaKTUKM) K iIHCTPYMEHT IMTI06AIbHOTO BIUIMBY. Lle
edexTUBHMIT MeXaHi3M 60pOTbOM 3 TpaHCHAIiOHATBHOIO
37I0UMHHICTIO. OfHAK Taki MPaKTUKMU CTBOPIOIOTh HAIpy-
SKeHICTb HaBiTh 3 HAMOGMOKUMMM COIO3HMKaMu. Lle minm-
SKUBJTIOE Ie6aTu o0 «CTpaTeriuHoi aBTOHOMii» B €Bporti
Ta Ccripobu Aemonapusaiiii B iHIIMX perioHax, siki B JOBro-
CTPOKOBIJ MepcriekTUBi cipusioTh GpparMmeHTallii MiskHa-
POJHOTO ITPaBOBOT'O MIPOCTODY.

TTopiBHSAMbHMII aHAMi3 BUSB/SE CTPYKTYPHiI 3aKOHO-
MipHOCTI y BIUIMBi BHYTpPIIIHbOI KpMMiHanisalii Ha MixX-
HapoJHi BigHOCMHU. ICHYe TeHOeHIlisI OO YHiBepcaJlbHOL
iHcTpyMmeHTauti3anii mpasa. IcHye mecy6’eKTMBi3allisl MO-
JUTUYHUX MMPOTUBHUKIB. Y BCiX IIMX BUITaAKaX AepskKaBHi
aKTOPY BUKOPUCTOBYIOTH IIPABO /ISl TI0306ABJIEHHS CBOiX
MIPOTMBHMKIB MOJITUYHOI JIETITUMHOCTI, X0ua yepe3 pi3Hi
MmexaHizmu. Pocilicbka ®epepaliiss MOBHICTIO BiIMOBJISI-
€ThCS Bifl JIeTiTMMHOCTI YKpaiHM Ta CBOTO BJIAaCHOTO I'poMa-
JISTHCBKOTO CYCITiJIbCTBA, IPUPIBHIOIOUM iX 10 3JIOUMHILIB.
Te came cTocyeTbcs TypeuurHM W00 KyPACbKOIO PyXy Ta
MOJIITUYHO] OTO3ULLii, IKMX BOHA MapKY€E «TepOPUCTaAMMU»,
TaKMM UYMHOM BUKIIOUaOuUM ixX 3 momituku. CromydyeHi
IlITatn, 3i cBOro 60Ky, eheKTUBHO BUK/IIOUAIOTh MEBHUX
aKkTOpiB 3 MTOGATHHOTO E€KOHOMIYHOTO TOPSIIKY uvepes
CaHKIIilfHi peskMMM Ta IMIPaKTUKM BHECEHHS IO CITUCKIB. Lle
3MeHIIye iXHI0 QYHKIIIOHAIbHY MPaBOCY6 €KTHICTD. ICHYE
(parmeHnTallis cyBepeHiTeTy Ta TeHEHIIisI 10 6JI0KOBO-0-
pieHTOBaHOi TPaBOBOi peanbHOCTI. [7T06aTbHMIT TTOPSITOK
BiIXOOUTDb Bif YHiBepCaJbHUX NMPUHIMUIIB A0 KOHKYDY-
IOUMX CUCTEM, SIKi PSCHIIOTH PO36GIKHMMM MOMISAaMU Ha
caMy KOHIIeIIilo cyBepeHiTeTy. [lommpeHHs] KOHIIEIiit
«KpMMiHaJ/li30BaHOi JepskaBHOCTi» Ta «TpaHCaKIIiiiHO-
ro aBTOPUTApU3My» IiJpMBA€E 3TYPTOBAHICTb iHCTUTYTIB
Opranizanii IliBHIYHOATIAHTUYHOTO JOTOBOPY i POOGUTH
iX mpuIaTHMMM [JIs IHCTpyMeHTasi3alil Ajisi BHYTpill-
HbOZEPKAaBHUX TOMITUYHMX 1Iieii. 1le mosermrye pekoH-
(dirypauiro mikHapogHOTrO MpaBoBoro mpocropy. ep-
SKaBM HaMaraloThCsl €KCTPAroaioBaTv (GYHKI[IOHYBAHHS
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ITapu3svkuit

BHYTPIIIHBOTO KPUMiHAJIBHOTO MpaBa Ha MiXKHAPOAHWUIA
MpaBOBUIT TIPOCTip uepe3 IHTepIion, eKCTpaauIliio Ta
caHkuii. Harmonsranus TypeuunHu Ha Tomy, o IlIBenis
MOBMHHA MiAKOPUTHUCS 1i BHYTPIIIHIM TPaBOBMUM 3000B’s-
3aHHSIM, 260 3acTOCyBaHHSI 3aKOHY IPO peecTpaliito iHo-
3eMHMX areHTiB IMOKa3ye, SIK BHYTPILIHI 3aK/IOMOTaHOCTi
Terep AUKTYIOTh IapamMeTpy MiKXHAPOLHOTO TOPSIIKY
JeHHOoro 6e3mneku. [TomiTusariist mpaBoOCyAIs INKOAUTD JIe-
MOKPaTUYHOMY Tabopy TMM, IO JO3BOJISIE aBTOKPATisIM
MOIIMPIOBATH i/1el0 «CyBepeHHO1 JeMoKpaTii» Ta 3amepe-
YyBaTy YHiBepCaJbHICTb IIOA0 MpaB JMoauHu. PeBiTanisa-
1IisI MDKHApPOZHOTO IIpaBa HeMOK/INMBA 0e3 JeKpuMiHali-
3allii MOITUYHOTO KUTTS BCepeOMHi KpaiHu.

IMimcymoBytoun, crparerii lawfare Ta BHYTpilIHbOI
KpMUMiHastisanii mosiTMuuHOi omosuilii repectanu 6yTu
JIOKQJIbBHMMM SIBUIIAMM i CTaaM KIIOUOBUM (HPaKTOPOM
PYViHYBaHHSI Mi>KHapOJHOTO ITPaBOBOTO IMOPSIAKY. ABTO-
PUTapHI peKMMU 30ATHI €KCITOPTYBATH PeIlTpecuBHi HOP-
MM Ta iHCTpyMEeHTATi3yBaTy MiKHAPOAHI iHCTUTYTHU IJIsI
IeseriTuMaliii CBOix OIOHEHTIB, SIKIIO BOHU BUKOPUCTO-
BYIOTb JI€P>KaBHMI CyBEepPEeHITeT SIK «iHCTpyMeHT OGe3kap-
HOCTi». Ile mowiabuao equuuit TIpaBOBMIT TIPOCTIip i 3py-
MKUI0 40 6710K0BO-6a30BaHOI peanbHOCTI, e BHYTPIlIHE
KpMMiHaJIbHe TTPaBO MOYMHAE AVKTYBATY YMOBM TJI06ATb-
HOi 6e3mnexu. lle mimipBaso 3rypTOBaHiCTh HABITh AJIbsH-
ciB, Takux sk HATO.

OGroBopeHHs

OTpuMaHi pe3ylabTaTU CBifUaTh, [0 KATEropisi «MOoIiThY-
HUI 37I04MH» BUIIIUIA 32 MeXi JOKTPMHAIbHUX 1e6aTiB
y XXI cr., cTaBmIM KJIWOYOBMM iHAMKATOPOM Aerpajarii
r7106aMbHOI cucTeMu 6e31eku. JOoCTiIKeHHS TTI0Kasye, 10
3MiHa BCepeMHi aBTOPUTAPHUX MPABOBUX CUCTEM — Iie-
pexi[i BiJ, «aBTOPUTAPHOTO JIeTani3My» 0 MOZei «IIpepo-
raTMBHOI Jlep)XaBM» — € He MIPOCTO JIOKAJbHUM SIBUILEM, a
CII0Cco60M PYiftHYBaHHS Mi>KHapOIHOTO ITPaBOBOTO MTOPSIJI-
Ky. Y 11ii1 cucTeMi KOHIIEIIIisl CyBepeHiTeTy BUKOPUCTOBY-
€ThC [IJI 3a0e3I1eUeHHsI TOro, 11106 BUIIi IT0cagoBi 0coom
He Momu GyTM MOKapaHi. BusBieHi 3aKOHOMipHOCTI Tif-
TBEPIKYIOTh, IO 36epeskeHHST KIaCUUYHUX abCOMIOTHUX
iMmyHiTeTiB ratione personae B ymoBax TiOpMIHOTO MPOTU-
CTOSIHHSI CTAa€ MPaBOBMM aHAXPOHI3MOM, IIO JIETiTUMIi3ye
BUKODPUCTAHHS JIepKaBHMUX iHCTUTYTIB SIK iHCTPYMEHTIB
MDKHapOIHMX 37TOUMHIB.

BucHOBKM 110710 TpaHchopMarlii MOMITUIHUX PEsKU-
MiB Ta iHCTpyMeHTasi3alii npaBa HabyBalOTh GIIBIIOTO
3HAUEHHS, KOJMM PO3MISAAIOTHCS TOPSA, i3 CydyaCHUMMU
HayKOBUMM po6OTaMM 3apyOiKHMUX HOCTiAHUKIB. TTopiB-
HSUTbHUIA aHAasi3 MOWIiIKeHHSI BUSIBUB SIK CITIJIbHI PO3y-
MiHHSI KpM3Y Mi>KHApOJHOTO IIpaBa, Tak i 3HaUYHi BigMiH-
HOCTi B aHasi3i, 3yMOBJIeHi Di3HMMU IepCIIeKTUBAMMU.
Xoua iHO3eMHi BUeHi 3a3BM4ali 30cepeyKyBaincs Ha KOH-
KPeTHMX ceKTopax abo perioHax, 1ie JOCTiIKeHHs TPOIo-
Hy€ KOMIUIEKCHUI TiXill, PO3I/sigaiuy MUTAaHHS dyepes
npu3My KoHIeriii «[TogBiiiHOT AepskaBu» Ta IO6ATbHUX
reomnoiTMUYHMX 3pylieHb. ITutanas R. Scott (2025) mpo
BUKOPMCTAHHS aAMiHiCTPATUBHUX MPOIEAyp SIK hopmu
MOKapaHHSI CTOCYEThCSI MEXaHi3MiB, BUSIBJIEHUX Y I[bO-
My pociigkeHHi. OgHaK iCHYIOTh 3Ha4YHI BiAMiHHOCTi B
KOHTEKCTaX, Y SIKUX BUHUKAIOTh 00MIBa MUTaHHS. DOKYC
aMepMKaHChKOTO BYEHOTO Ha iMMirpamiifiHoMy mpaBi sIK
iHCTpYMEHTi BMKOPMUCTAHHS IIpaBa IMPOTU TMOMITUYHUX
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IVCUIEHTIB, IO He € rpoMaAsiHaMM, pa3oM 3 iXHiM ap-
rYMEHTOM, III0 eEMOKDPATUYHi JiepkaBU MOXKYTb CTBOPIO-
BaTM 30HMU, e TPABOBUI 3aXUCT AJIs1 ayTcaiiiepiB 3MeH-
LIeHUI, € TUM, 110 MAa€eTbCS Ha yBasi MiJ MisiTapusailieo
npaBa. HaToMicTs, 1ie AOCTisKeHHSI BUSBUJIO TPOTUIEXK-
HY TeHJIeHIIil0: aBTOPUTApPHIi peXkuMu (Taki sk Pocilicbka
@epepaiiist Ta TypeuunHa) BUKOPUCTOBYIOTb TTOPiBHSIHHI
MeXaHi3MM BUKJIIOUEHHS He IPOTM MIrpaHTiB, a MPOTU
BJIACHUX TPOMajsiH, e(eKTUBHO IIEPETBOPIOIOUM iX Ha
«IY)XOPifHI eeMeHTHU» yepe3 MapKyBaHHS «iHO3eMHUM
areHTOoM». Xoua aHani3 R. Scott 3ocepekyBaBcst Ha BUbip-
KOBOMY 3aCTOCYBaHHi B paMKax GYHKIIiOHAJIbHOI Cy[I0BOL
BJIa[IM, 1110 BCe Ille JO3BOJISE aIlessililo, BUCHOBKY IIbOTO
IOCTiIKEeHHSI JeMOHCTPYIOTh BiJICYTHICTh IPaBOBOTO 3a-
XUCTY, KOJIM Cy[OBa Bjafa iHTerpoBaHa B perpecUBHUI
anapat. OTxe, BUCHOBKM R. Scott npo agMiHicTpaTUBHMIL
TUCK 3aCTOCOBYIOTHCS TYT 10 chepu KpMMiHAIBHOTO Tpa-
Ba. Y 1IbOMY KOHTEKCTi pe3y/JIbTaTOM € He Jeropraiiisi, a
BiuHe yB’SI3HEHHSI.

VYV ramysi MiKHapogHOTO KpPMMiHAJbHOTO IIpaBa
BUHMK 3HAUHMI Oiajor y CBiT/Ji TeopeTuuyHOi poboTu
A.Khan et al. (2021), siki gocaigvIM HOPpMaTUBHY CUCTEMY
BiAMOBiZanbHOCTI 3a 3710UMH arpecii. JJocmigskeHHs 30ce-
penwiocss Ha TOMY, SIK Cif, iHTepripeTyBaTu PuUMCBhKUIL
CTaTyT, i Ha BUSIBIEHHi GibIl eheKTUBHUX IMPABOBUX
dbpas s posuMpeHHs PUCAVKILT MisKHapOTHOTO KpH-
MiHanpHOrO cyny. @OoKyc 1IbOTO JOCTiIKeHHST 3PYLIMBCS
BiJ HOpMaTMBHOTO ifeanizmy A0 XOPCTKOTO MOJiTUYHOTO
peasizaMy, A@MOHCTPYIOUM, 1[0 OCHOBHOIO TepeliKOI010
[IJISI IPABOCY/LSI € He ITPaBOBi CylepevyHoCTi, a iHCTUTYIIi-
OHaJ/Ti30BaHa HEPiBHICTh Cy6’€KTiB MiXKHapOMHOTO MpaBa.
ABTOpPM CTBEPIKYIOTb, 110 BOJIOAIHHS SII€PHUM apceHa-
nom Ta Beto B Pani Besneku OOH cTBopioe ae-daxTo imy-
HITeT, SIKMii He MO)Ke OYTU MOJ0JIaHMIA JIUIIIe TTPAaBOBUMMU
iHCTpyMeHTaMU, 1[0 € MOMEHTOM, SIKUIi He PO3T/ISIAaBCs
roriepeHiMu aBTopamu. KapTuHy JOMOBHIOE 11eii aHaTi3,
SIKMI TI0Ka3ye, mo mexaHism CratTi 27 Pumcbkoro cra-
TYTy (BiACyTHiCTb iMyHiTETY) XapaKkTepusyeTbcsl BUOGip-
KOBVMM 3aCTOCYBaHHSIM, OCKiJIbKM 1i0T0 peastisailis 6710Ky-
€TbCS CTPATEriYHMM IMyHITETOM reomnoiTUIHMX JTiiepiB.
Lle o3Hauae, U0 iHCTUTYT MiXKHAPOAHOI BiANIOBifZaIbHO-
CTi 3MIiHIOETBCS 3 MPaBOBOI MPOLeLypU Ha iHCTPYMEHT
CUIOBOTO MTPOTUCTOSTHHSI.

[Tpu rOpiBHSIHHI MiAXOMIiB IO IPUPOAY MTOTITUUHOTO
HaCcUIbCTBA, K BUKIageHo B D.K. Gupta (2020), 6ynu Bu-
siBieHi GyHIaMeHTaNbHI PO36isKHOCTi. ABTOD PO3IJISILaB
Tepopu3M SIK Mpollec paguKaiisalii 3HU3y cepen, mMap-
riHani3oBaHMX TPyH, HAZalOuM OeTaJbHUI OMUC KUT-
TEBOTO IMKIYy HACMJIbHULBKMX OpTraHizaliit Ta ixXHbOI
imeonoriyHoi eBomtouii. Lle mowIiIkeHHSI 3aCTOCOBYE
iHIIMIA COITiOMOTIUHMIA MTiAXiM, PO3IISAaouy TePOPU3M 3
MePCIeKTUBU «JlepKaBU-sIK-KOHCTpyKTOpa». Lleit Tepmin
OMNCY€E NepKaBy, sSIKa BUKOPUCTOBYE aHTUTEPOPUCTUU-
HY PUTOPUKY SIK TEXHOJIOTIO MOJITUUHOTO YIIPaBIIiHHS.
Ha ocHOBi TypelbkOTO Ta pOCi/iCbKOTO 3aKOHOaBCTBA
JIeMOHCTPYETbHCSI, 110 KOHLEMILisl «Tepopu3My» BTpaTu-
Jla CBO€ TepBicHe 3HAueHHs (3[i/iCHeHHSI HaCUJIbHUIIb-
KUX J1ii1) i eBOMIOLiIOHYBaJIa B YHiBepcaabHUIi TPaBOBUIL
SIPAUK 1T KpuMiHamizanii 6ymb-skoi Gpopmu onosuiii.
Xoua pocmigxkenHss D.K. Gupta 3ocepemsxyBanocs Ha
peayibHUX 3arposax Oesmelli, Ile JOCTiIKeHHS PO3KPU-
Bae, SIK JiepskaBa MOXKe CTBOPIOBATY (anbIiMBi 3arposiu,
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MO3HAYAKUYM MUPHUX TPOMAJSIH SIK «TepopucTiB». Ile
BUKOPUCTOBYETBHCSI [JIsI BUIPaBIAHHS BUKOPUCTAHHS
HaJ3BUUYATHMX TOBHOBAXKeHDb Ta pernpeciit.

[MuTaHHS Mig3BITHOCTI aBTOPUTAPHUX PEXKMMIB, L1€H-
TpasibHe A5 J.R. Suesser (2022), 1omaTKOBO YTOUHIOETHCS
IHCTUTYLIi/iHO B IIbOMY JocaimKkeHHi. ]J.R. Suesser criocre-
piraB HeeeKTUBHICTh MKHAPOIHUX TPUOYHAITIB Y BUPi-
meHHi nopyueHs y Cupii, Kurai ta Pocii, npunucyioun ue
B OCHOBHOMY 30BHiIlIHiM (hakTOpam — CJIabKOCTi MiskKHa-
POIHUX iHCTUTYTIB Ta BiICYTHOCTI MOMiTMYHOI Boii. Lle
JIOCTiJIKeHHSI PO3IIsILA€E MUTAHHS 3CepefUHM PeXKUMIB i
yepe3 MpU3My «<HOPMATUBHOI» Ta «IIPepOraTUBHOI» Jiep-
skaBu DdpeHkerst. Lle mokasye, 110 3aXMCT BiJl Mi>KHAPOZHO-
rO TIPABOCYAJISI TOCSTAETHCS He Juiile yepe3 0OMeKeHHS
30BHINIHIX TPUMYCOBUX TOBHOBAKEHbD, a i Uepe3 aKTUBHE
KOHCTPYIOBAHHSI 3aKpPUTOi BHYTPilIHBOI ITpaBoBoi chepwu,
B §IKiJi BHYTPIlLlIHE 3aKOHOJABCTBO (BK/II0YAI0UM TIOJIOKEH-
HSI TIPO BiliCHKOBY LIEH3YPY Ta «AVCKPEOUTAIIiI0») aKTUBHO
HAJIAIITOBYETHCS, 106 MaTy MPIiOPUTET HaJ MisKHAPOZ-
HMMM TIPaBOBMMM 3060B’s13aHHSIMMU. TOMYy pe3yabTaTu
repeopMyITIO0Th BUCHOBKM J.R. Suesser: 6e3KapHiCTh €
He MPOCTO Pe3y/lbTaTOM CHMCTEMHOrO 36010, a TTPOAYKTOM
HaBMMCHOI Jlep>)KaBHOI CTpaTerii IpaBOBOrO CyBepeHi3My.

EmmipuyuHi Jokasu Mmoo CygoBOi Biaau, IpencTaB-
neHi B B. Esen (2025), 6ynu 3acTocoBaHi 10 TypeuunHu,
ane TyT po3pobieHi. B. Esen getanbHO 3aH0KYMEHTYBaB
MPOLIeCH, 3aBISIKU SIKUM CYOY CTAIOTh IMOKipHUMU BUKO-
HaBuiil BjaZi B KOHKYPEHTHO aBTOPUTAPHUX DeXMMaX,
30CepemKyIUMCh Ha YMCTKaxX Ta ausaiini. g pobora
PO3POGIISETHCS TIITXOM TIOB’SI3yBaHHS I[MX TPOIECIB 3
PO3IIMPEeHHSIM 30BHIIIHBOI mosituku. IIpomec, sikmit B.
Esen He mOCTiIsKyBaB, BUSIBASETHCS: iHTepHaIliOHai3a-
1Lisl BHYTpilIHbO1 penpecii B TypeuunHi uepes ii BUMOru
nmo llIsenii Ta @innguaii BumaTy ii MOTITUYHMX OIIOHEH-
TiB. [ToKa3yeThbCs, M0 MiATOPSIIKOBAaHA CYL0Ba BJIaJia € He
CYTO BHYTPillIHBOIO MMPOBIIEMOIO, a TAKOIO, 1110 BKJTIOUAE re-
OTIOMITUYHMIA IMAHTAXK, KU MOKe MOPYIIUTH 6Ge3TMeKoBi
Koauminii, Taki ik HATO.

IMopiBHSITbHE YMTAHHS iHCTUTYTY «iHO3€MHMX areH-
tiB» T.T. Holyoke (2020) TakumM YMHOM J[O3BOJISIE UYiTKO
PO3pi3HUTU JeMOKpaTMuHi Ta aBToputapHi mogeni. T.T.
Holyoke posmismaB 3akon CIIIA mpo peecrparniio iHO-
3eMHMX aTreHTiB SIK JIETITUMHMI iHCTUTYT Ha CIYyK6i MeTi
MPO30POCTi TOJITUYHOTO JI06GiIOBAHHS, CYTTEBOTO [IJisI
TUTIOpaJli3My, SIKOTO BMMAarae AeMoKpartisi. HaTomicTb, 11ie
IOCTiIKeHHSI TIOKa3ye, 1o GopmasibHa afamnTallisi 1iboro
MPaBOBOrO iHCTUTYTY aBTOpUTapHUMM peskumamu (Po-
ciiicbka ®epepariis, ['pysis, Kupruscran) npussena 1o
LJTKOBUTOI iHBepcii iioro GyHKIiOHAJIBHOTO TPU3HAYEH-
Hs1. CTBEPIKYETHCS, 1110 32 BiICYTHOCTI He3a/IexkKHO1 Cy10-
BOi ByIazy Ta 6e3 MoMiTMYHOI KOHKYPEHIIii peecTpalliitHmit
MeXxaHi3M CTa€ iHCTPYMEeHTOM [IJis JiKBigallii momiTMIHmUX
Ta TPOMaSIHChbKMX IpaB. Lle 3icTaBiaeHHs 103BOISIE AIATU
BUCHOBKY, sIK1it He 6yB 3po6nennii T.T. Holyoke: omHa i Ta
camMa TpaBOBa MPAKTMKA B Pi3HUX PEKMMaxX MOXKe MaTu
dbyHKIIi1, SKi € MPOTUIEKHUMI OfHA OJHiii, HaBiTb Pyii-
HIBHUMMU JJISI [EMOKPATUYHOTO MOPSIAKY.

[lizcyMoBYyI0UM, TEPMiH «IIOTITUYHUIA 3II0UYMH» 3Mi-
HMBCS BiJ, TeMM CIelliali3oBaHUX JOKTPUHATbHUX PO3-
61’KHOCTE 10 OCHOBHOTO 3HAKY MPO6IeMu B TI00aNbHil
cucremi 6e3rneku B XXI cr. [TopiBHSIbHMUI aHAi3 iTi0-
CTPYE, 1110 BHYTPIIlIHS €BOMIOLiSI aBTOPUTAPHUX PEKMUMIB

Y MOJe/b «IIPepPOraTUBHOI AepykaBu» € He MPOCTO JIOKA-
JIi30BaHMM SIBUIIEM, & CMCTEMHOIO CTpPaTeri€l MiIpuBYy
Mi>XKHApOJIHOTO ITPaBOBOI0 MOPSIAKY Uepe3 eKCIIOPTYBaH-
HS pelpecuBHUX NpakTUK. lle migTBepIKye TBepIKeH-
Hsl, 110 36epeskeHHsT KIaCMYHUX aOCOMIOTHUX IMYHITETIB
ratione personae B yMOBaX TiGPUIHOTO TPOTUCTOSTHHS
CTAHOBUTD IIPABOBUII aHAXPOHi3M. Ile po6UTh HOpMaJIb-
HMM BUKOPUCTaHHS JepKaBHUX iHCTUTYTIB /1J1s1 BUMHEH-
HSI Mi>)KHapOAHMX 3/I0UMHIB.

BucnoBku

CHHTe3yIOuM eMIipUUHUIi Ta TeOpeTUUHMII MaTepiar,
BUSIBJIIETHCSI (yHIaMeHTaJbHA iHBepcCis KaTeropii «Imo-
JUTUYHUI 37T0UMH» ¥ TIpaBoBiit mokTpuHi XXI cTt. K10 B
KJIaCUYHii jibepasbHiil mapagurMi KOHIEMINiST CTyKuia
IJIST 3aXUCTY MpaB iHAMBIAIB i 3a6e311e4eHHs] OCHOBU 1T
HaJaHHS TIPUTYIKY, BOHA Telep CTaja MexaHi3MOM JieTi-
TUMallii perpecuBHUX MPAKTUK i TTOBHOI «1eCy6’eKTHBI-
3amii» omoHeHTiB. Yepe3 Teopito «[loaBiiitHOI mepskaBu»
@peHKesst AeMOHCTPYETHCS, 1110 B aBTOPUTAPHUX DEKU-
MaX «HOPMAaTMBHMI1» BUMip IIpaBa OyB OCTaTOYHO IIO-
IJIMHYTUI «IIPeporaTMBHUM» BUMipOM, B SKOMY IPaBOBi
MpoLeaypU CITysKaTh BUKJIIOUHO Iy1s hopMaJtizalii moiti-
TUYHOI JOLIITBHOCTI.

[MopiBHSUTBHMIT aHAJIi3 TIPABOTIOPSIAKIB BUSIBIISIE Pi3-
Hi maTepHM i€l mMpaBoBoi eBosiolii. Pociiickka Denepa-
1Iis CTBOpMJIA TIPABOIOPSIOK IJISI BiliCbKOBUX AUKTATYP
IIVISIXOM 3aIpOBa/IKEHHSI BiliCbKOBOI IIEH3YPHU Ta 3aKOHY
Mpo iHO3eMHUX areHTiB, 106 3aKPUTU CBili MTPABOIMOPSI-
JIOK /ISt BUKOHAHHS Mi>kHapOIHMX 3060B’s13aHb i 3p06UTHU
aJbTepHATMBHY iH(pOpMallil0 He3aKOHHOW. TypeuunHa
€ TIPUKJIaJIOM «aBTOKPATUYHOTO JIerauai3zmy», Jie «JIeriTu-
MHICTb» € YaCTMHOIO MpoLecy i MoXke MPUXOBYBATH IOJTi-
TUYHUI TIOPSIAOK EeHHWUIA, OCKIIbKM aHTUTEPOPUCTUYHI
3aKOHM 3aCTOCOBYIOTBCSI JAJIS1 TIPOBEJEHHSI CYAiB MPOTU
omnosutii ypsmy. HatomicTh rpaBoBa cuctema CIIIA 36e-
pirae He3aJexXHICTb CYJOBOrO TMeperisay IMOPiBHSIHO 3
ABTOKpATUYHUMM MopsifkamMu TypeuunHu ta P®, monpu
KpM3y HABKOJIO 3aKOHOAABCTBA IPO iHO3eMHUX areHTiB
(FARA) Ta mepeTBOpEeHHS 11bOT0 iHCTPYMEHTY Ha MOJiTUY-
HY 30pOI0 BHACTIAOK MOMSIPU3AlLlii CYCITibCTBA.

IocimskeHHsT MMOKasye BeIUKy mpobiemy i3 cucre-
MOI0 MiXKHApOmHOi BimmoBigmanbHOocTi. Lle yepes Te, 1m0
icHye cyTMuka MiXX HEOOXiIHiCTIO 3yNMHUTHU JTIOJEN, 10
YHUKAIOTh TIOKapaHHS, i i1e€lo, 110 AesIKi IO € BUIIE 3a-
KkoHy. Mexani3m CratTi 27 PMMcbKOro cTaTyTy, 3aCTOCOBA-
HMI y IpeliefleHTi OpZiepa Ha apellT A1 masu Pocilicbkoi
depepallii, CTUKAETHCS 3 TEOTTOMITUIHMMM OOMESKEeHHSIMU
Ta KOHCePBaTUBHOIO no3utiero Mixxaapoguaoro Cymy OOH
Ha rnpakTuli. lle cTBopioe TpUPiBHEBY aCUMETPUUHY CU-
CcTeMy MPaBOCYAIs, SIKa 3aJIESKUTD Bif SIIepHOTO MOTeHITi-
any gepkaBu. Po6UTbCsI BUCHOBOK, 1110 lawfare Buiinuia 3a
MeXi HaliOHaJIbHMX IOPUCOMKIiN, eBOJIOLiOHYBaBLIM B
3aci6 eKCIopTy pernpeciii Ta iHCTPYMEHT TeOIOTITUUHOTO
HIaHTaxy. le miaTBepaKyeThCs ClIpo6aMy IIEBHUX JepskaB
BUKOPUCTOBYBATY CBOE WIEHCTBO B 6€3MEKOBUX aTbSTHCAX
(K TMPOOEMOHCTPOBAHO 3YCUJ/UISIMM 3a6J0KYyBaTH PO3-
mpeHHst HATO) fjist 3acTOCyBaHHS BJIACHUX CTaHIAPTiB
eKCTpajuIiii, MiApUBaKUM TaKMM UYMHOM IHCTUTYLiVHY
€IHICTb KOMEKTUBHOI 6e31eKu. BUCHOBKM IeMOHCTPYIOTD,
110 MimiTapu3arlisi [epskaBHOTO CyBepeHiTeTy MPU3BOIUTH
[0 IeMOHTaXy €AVHOTO IPABOBOTO IMOPSIKY Ta 3aMiHU

Foreign Affairs, Vol. 36, No. 1




ITopyuwenna adMiHicmpamueéHo20 ma KPpUMiHAAbHOZ20 3aKOH00a8CMEd. ..

yHiBepcaJbHMX HOpPM (parMeHTOBaHMM TeOTOTiTUY-
HUM, B SIKOMY ITiI3BiTHICTh 3a HaliCepifO3HilI 3JI04MHMU,
BK/IIOYAIOUM 3JIOUMH arpecii, 3aJeXXuTb Bif 3[iliCHeHHS
BiliCbKOBOI Ta MOMITUYHOI BjiaAu, a He Bim mpasa. [Tpak-
TUYHE 3HAUEeHHST POOOTH TojIsrae B il apryMeHTi Ha KO-
pucth cTBOpeHHs CrieliaJibHOTO MiXKHApOZHOTO TPU-
OyHaTy IIOmO 3JIouMHy arpecii. Lleil TpuObyHam Matume
IOPUCAVKIIiIO, STKA MOXe TIOAOoIaTy OCO6MCTi imMyHiTeTH,
He3alekHO Bim Toro, skuii craryc patudikanii Pum-
CbKOTO CTaTyTy. IlepCreKTVBHI HANpsIMKM ITOAAIbIINX
IOCTiIKeHb BKJIIOUAIOTh BUBYEHHSI BIUIMBY HM(POBUX
TeXHOJIOTiii Ha aBTOMAaTu3allilo IOJITMYHOI permpecii
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(umdpoBUit aBTOPUTAPKU3M) Ta aHAIi3 TeHIEHIliii 10 rap-
MOHi3aIlii 3aKOHOJAaBCTBA IPO «iHO3eMHMUX areHTiB» Yy
KpaiHax Io6anbHOTO [TiBAHS.

IMopsaxu
Hemae.
diHnaHCyBaHHS
Hemae.
KondurikT inTepecis
Hemae.
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Violations of administrative and criminal law
as component of political activity

Abstract. This study was conducted in light of the growing role of criminal law mechanisms in regulating political
processes, and the transformation of the category of “political crime” within the international legal order. The study
aimed to examine the evolution of the concept of political crime and identify models of its legal reinterpretation. The
methodology involved applying historical-legal and comparative-legal analyses to compare the legal regimes of the United
States, Turkey and the Russian Federation, as well as using case study methods and critical discourse analysis. The research
revealed that the classical doctrine of political crime, which originated in nineteenth-century European law, was intended
to protect political opposition from persecution, but was systematically degraded in the second half of the 20™ century.
After the Second World War, it was found that international law had abandoned the universal consideration of political
motive in favour of the principle of individual criminal responsibility for international crimes. The establishment of
international criminal justice was shown to lead to a significant narrowing of the scope of political immunities. The results
of the analysis indicate that, in the 215 century, political crime has ceased to function as an autonomous legal category
and has instead transformed into a multi-level mechanism for regulating the political sphere. In democratic states, it is
mainly used to hold public officials accountable for corruption, abuse of power, and excess of authority. In contrast, in
authoritarian and hybrid regimes, criminal law is systematically applied to criminalise political activity, shape selective
law enforcement and neutralise opposition figures. The analysis also covered the spread of lawfare strategies, in which law
is used as an instrument of political struggle and to delegitimise opponents. It was substantiated that international law is
reinterpreting sovereignty not as an absolute privilege but as a form of state legal responsibility, expanding the boundaries
of international jurisdiction and altering the legal status of senior officials. The practical significance of the study lies in
the possibility of using its results in scholarly, analytical, and educational activities, particularly in the preparation of
professional legal opinions, analytical materials, and comparative reviews in international criminal law

Keywords: authoritarian regime; repression; democratic institutions; tribunal; corruption

Introduction

The relevance of political activity to the violation of crim-
inal law is given by the shift in the relationship of law and
politics that took place in the second half of the 20" centu-
ry and in the first quarter of the 21% century. In the circum-
stances of the institutionalisation of international crimi-
nal justice, universality of the competence of international
judicial bodies and growing significance of criminal law for
state security, political activity has two legal connotations.
On the one hand, it is regarded as a threat to the constitu-
tional order or public security. On the other hand, certain
political activities use it to legitimise their unlawful acts
and evade criminal liability. This double legal meaning
makes the distinction between lawful political activity and
criminally punishable acts unclear. It creates difficulties
for law enforcement and inconsistency between national

and international criminal law. In 19*-century and early
20%-century legal doctrine, political activity was regarded
as a legitimate tool for combating power, an expression of
freedom of opinion and a right to political resistance. This
perspective was reflected in classical political crime theo-
ry and in the notion of the “political exception” in extradi-
tion law. According to this notion, political motivation was
treated as a circumstance mitigating or excluding criminal
liability. In this framework, the criminal law dimension
of politically motivated acts was replaced by political or
philosophical arguments referring to the public interest,
revolutionary expediency or the fight against tyranny.
These arguments were used to justify regarding the po-
litical sphere as a relatively autonomous realm free from
criminal law. However, after the Second World War, the
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establishment of the system of international criminal law
and the gradual expansion of the jurisdiction of internation-
al judicial institutions led to this approach being revised.
Political activity began to be viewed not only as a means
of exercising rights and freedoms, but also as a potential
means of committing international crimes, including ag-
gression, crimes against humanity, war crimes and trans-
national corruption. In this context, there was a particular
focus on clarifying the theoretical and practical criteria by
which political motivation and personal status cease to be
justifying factors and, conversely, acquire criminal law sig-
nificance. This determined the focus of this study.

The interaction between law and politics in the crim-
inal sphere was the subject of active scholarly debate be-
tween 2020 and 2025, as reflected in the numerous aca-
demic works produced during this period. In particular,
D.M. Brinks & G. Pérez (2025) conceptualised the dual
nature of recourse to legal mechanisms. The authors ex-
amined the consequences of the legalisation of social
relations and analysed the destructive potential of “law-
fare”, which is characteristic of political regimes in the
early 21* century. They demonstrated how judicial insti-
tutions can become arenas of political struggle where le-
gal norms are used to delegitimise and remove opponents.
F. De Francesco & P. Trein (2020) conducted a comparative
analysis of issues of transparency of political influence,
examining the correlation between levels of corruption
and the dynamics of implementing lobbying registers.
The researchers empirically demonstrated that although
major corruption scandals prompt the adoption of regu-
latory mechanisms, such instruments remain ineffective
without proper oversight. Against the backdrop of Russia’s
full-scale invasion of Ukraine, the issue of international
responsibility took on particular significance, as addressed
by V.A. Shatilo et al. (2023). The scholars substantiated the
need for a comprehensive approach to qualifying the crime
of aggression, highlighting gaps in the existing security
system as of 2023. Particular focus was given to develop-
ing mechanisms to overcome the functional immunities of
senior officials, which had previously rendered their effec-
tive criminal prosecution impossible. M. Shepitko (2022)
highlighted the practical aspects of this problem, focusing
on the procedural and forensic difficulties of investigating
crimes during active hostilities. The author emphasised
the specifics of collecting evidence in de-occupied terri-
tories. Access to crime scenes was limited, and a proposed
adapted methodology for documenting war crimes under
conditions of destroyed infrastructure was proposed.

E. Tsybulenko & H. Rinta-Pollari (2023) identified ju-
risdictional obstacles to prosecution. They assessed the
limitations of the International Criminal Court’s man-
date, which lacks universal jurisdiction over the crime
of aggression. Based on this, they argued that establish-
ing a special tribunal to hold the highest leadership of
the aggressor state accountable was inevitable. R. Vere-
sha & V. Karpuntsov (2025) examined the transforma-
tion of the role of criminal law in the context of hybrid
warfare. The authors analysed the semiotic aspects of
qualifying new types of criminal acts arising from the
evolution of conflict methods in the 2020s, proposing
ways to adapt legal doctrine to existential threats to na-
tional security that transcend traditional criminal law.
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O. Berezovska-Chmil (2023) analysed institutional dif-
ferences in the functioning of legal systems, comparing
democratic and authoritarian regimes. She identified fun-
damentally different approaches to legitimising political
decisions and understanding sovereignty, which directly
affect the level of human rights protection.

V. Nahnybida (2022) analysed doctrinal problems re-
lating to the implementation of state jurisdictional immu-
nity when enforcing judicial decisions in third countries.
They traced the evolution from absolute to functional
immunity in private international law, examining the
practice of levying execution on state property as a means
of compensating for damage caused by sovereign acts.
I. Skrypchenko (2024) studied the socio-psychological de-
terminants of political violence using the example of the
storming of the US Capitol on 6 January 2021. Using the
theory of relative deprivation, the author demonstrat-
ed that subjective feelings of injustice and loss of status
among certain social groups can be key mobilising factors.
T. Slipeniuk (2024) systematised the tools for counteract-
ing the abuse of procedural rights in Anglo-American le-
gal systems, identifying effective safeguards and judicial
doctrines that ensure good faith. This reveals the mecha-
nisms that prevent criminal proceedings from being used
for purposes unrelated to justice.

Despite the substantial body of research, previous
studies have not adequately addressed the issue of polit-
ical activity as a mechanism and instrument of criminal
offences in the context of changing sovereignty and the
proliferation of lawfare strategies. This study aimed to
comprehensively examine the evolution of approaches to
the criminal law assessment of political activity at nation-
al and international levels. To this end, the study set out
to analyse doctrinal and historical-legal approaches to the
concept of political crime and to outline the consequences
of the instrumentalisation of criminal law for the interna-
tional legal order and the concept of sovereignty.

Materials and Methods

The empirical basis of the study consisted of a set of regu-
latory legal acts. It also consisted of decisions of national
and supranational judicial bodies. In addition, it consisted
of reports of international monitoring missions. Finally,
it consisted of diplomatic documentation. The study’s
chronological scope covers the period from the Ilate
twentieth century to the first quarter of the 21 century
(1998-2025). This enabled the evolution of the instrumen-
talisation of criminal law to be traced, from the establish-
ment of international criminal justice to the contempo-
rary escalation of repressive practices. A separate group
of sources comprised a historical document from the late
eighteenth century, which was used to retrospectively an-
alyse the genesis of the concepts of neutrality and sover-
eignty. In particular, Thomas Jefferson’s letter to Edmond
Charles Genet (1793) made it possible to trace the early
ideas about the limits of state neutrality and responsibili-
ty in foreign policy conflicts. Sources were included in the
sample if they contained legal norms or precedents regu-
lating the intersection of national security, freedom of ex-
pression, and international responsibility. The sample in-
cluded acts containing provisions on the criminalisation of
political activity, the status of foreign agents, extradition




4< Research Articles \/\

and state immunities. Cases and standards pertaining to
commonplace criminal infractions devoid of political or
international implications were excluded.

The body of sources was structured at three levels,
with each level containing a specific type of source. At the
international level, fundamental instruments that define
the limits of state sovereignty and responsibility were ex-
amined, including the Rome Statute of the International
Criminal Court (1998) and Resolution No. RC/Res.6, “On
the Crime of Aggression” (2010). The Penal Code of Tur-
key (2016) and reports by the European Commission (2015;
2022) were examined at the national level. For the Russian
Federation, analytical reviews by immigration attorneys,
reports by the U.S. Department of State (2023) and materi-
als by Human Rights Watch (2022) were analysed. For the
United States, the focus was on guidelines for applying the
Foreign Agents Registration Act (1938), the UK-USA Extra-
dition Treaty (2012) and analytical memoranda from the
Center for Strategic & International Studies (2021).

Judicial practice constituted a separate empirical
block. Decisions in the Case of Regina... (1999) and Case
of Jones... (2006) were analysed to determine the limits
of functional immunity. The Supreme Court of the United
States’ decision in Perez Jimenez v. Aristeguieta (Supreme
Court of the United States, 1963) was examined to define
the scope of the “political exception” in extradition law.
Using the case-study method, the Eain v. Wilkes decision
was analysed to provide empirical material on US judicial
approaches to distinguishing between political and ordi-
nary crimes in extradition proceedings (Tuggle, 1981).

Materials from extradition proceedings concerning
former heads of state, in particular the cases of Marcos
Pérez Jiménez and Alberto Fujimori, were also used to ana-
lyse national courts’ approaches to distinguishing political
and ordinary offences in corruption cases (Prusak, 2010).
For historical-legal analysis, materials of the Nuremberg
International Military Tribunal in the case of Julius Stre-
icher were used to study early approaches to qualifying
propaganda as an international crime (Nuremberg Trial
Proceedings..., 1946). Issues of personal immunities in
international law were analysed on the basis of the Inter-
national Court of Justice decision in the Arrest Warrant
case (Democratic Republic of the Congo v. Belgium), a key
precedent for the doctrine of immunity ratione personae
(Goldmann, 2009). The Grand Chamber judgment of the
European Court of Human Rights in Selahattin Demirtas
v. Tiirkiye (No. 4) was cited as an example of the case-
study method for analysing politically motivated criminal
prosecution and its compatibility with Article 18 of the
Convention (Yesil, 2025). Materials by B. Cal1 (2022) were
used to examine the practices of executing ECtHR judg-
ments and the institutional mechanisms for confronting
legal conflicts between national sovereignty and interna-
tional obligations.

The methodological strategy was based on reject-
ing universalist approaches in favour of specialised legal
and political science tools. The comparative legal meth-
od was applied to analyse the legislation of the United
States, Turkey, and the Russian Federation, including
criminal codes, foreign agent laws, and extradition pro-
visions, as well as international instruments such as the
Rome Statute (1998) and Resolution No. RC/Res.6 (2010).

The formal-dogmatic method was used to analyse the le-
gal structure of criminal-law norms and immunities. The
case-study method was applied to judicial precedents,
including the Case of Regina... (1999) and Perez Jimenez
v. Aristeguieta (Supreme Court of the United States, 1963).
The neo-institutional method was used to analyse the
functioning of judicial and law-enforcement bodies based
on court decisions, reports of international organisations,
and official state documentation. The limitations of the
study are determined by the lack of access to materials
from closed court proceedings in the Russian Federation
and by the dynamic nature of the armed conflict. It com-
plicates the final verification of the long-term legal conse-
quences of ongoing legal transformations.

Results

The evolution of the boundary between politics and
crime in international law. The notion of “political
crime” is one of the most contested and conceptually inde-
terminate categories in legal scholarship. It has developed
at the intersection of criminal law doctrine and the practic-
es of political confrontation. Classical doctrine interpreted
the concept through a dichotomous lens. On the one hand,
it was the commission of acts directed against the basis of
state security, such as treason, espionage, and insurrection,
and acts that were subject to particularly severe criminal
repression in national legal orders. On the other, it was an
act committed for reasons of public interest, or political
necessity. In its international law guise, this was a concept
that was dealt with in a traditional manner in the context
of extradition as a ground of refusal of extradition and the
application of safeguards (Tuggle, 1981).

The development of the doctrine of political crime re-
flects changing notions of the individual in relation to sov-
ereign power. In early-modern times, acts directed against
the sovereign or established political order were viewed
as crimen laesae maiestatis, as an attack on the sacralised
basis of political power, and punished in exceptional ways
that incorporated aggravated forms of capital punish-
ment. As a result of the liberal bourgeois revolutions of
the eighteenth and nineteenth centuries, and the gradual
establishment of liberal legal notions, however, a different
notion of political unlawfulness developed. Political op-
ponents were no longer regarded as ordinary criminal law
offenders or enemies, but as persons engaged in a legiti-
mate political struggle to transform a socio-political order
regarded as unjust (Olsson, 2022).

With the spread of liberal ideology and rising move-
ments for national liberation in Europe in the nineteenth
century, the doctrine of political offence exception was
established in the law of extradition. Based on the prem-
ise that the sovereign states should not be used by foreign
governments for purposes of political repression or venge-
ance, the doctrine recognised the right of individuals to
resist oppressive regimes. Liberal states, particularly those
that were neutral, like Switzerland and Belgium, extend-
ed this by granting asylum to those engaged in failed rev-
olutionary struggles in other countries in an attempt to
limit their involvement in the domestic politics of their
neighbours (Bassiouni, 2014). An illustrative example of
this is Thomas Jefferson’s stance in 1793, when he reject-
ed France’s demand for the handover of political exiles.
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He argued that extraditing political opponents would ef-
fectively constitute complicity in their persecution, giv-
en that the criminal legislation of most European states
at that time was largely repressive (Thomas Jefferson
to..., 1793). This position established the foundation for
the subsequent incorporation of political offence reser-
vations in bilateral extradition treaties, which persist in
contemporary international law, including the UK-USA
Extradition Treaty (2012).

During the tumultuous events of the Second World
War and the actions of the Nuremberg Tribunal in the
second half of the twentieth century, the concept of po-
litical crime changed dramatically. The doctrine of act of
state was rejected and a principle of individual responsi-
bility was established; compliance with orders of the state
or political motivation would no longer absolve a person
from punishment for mass crimes. Genocide, war crimes
and crimes against humanity were declared to be excluded
from qualification as “political” offences under interna-
tional law, preventing use of the political-offence excep-
tion for avoidance of extradition, and limiting immunities
for senior officials (Werle & Jessberger, 2020).

In the law of the 21% century, distinguishing “political
crime” which confers a special status, from ordinary crim-
inal conduct or even terrorism has become more complex.
Multi-dimensional tests for characterising political crime
have been applied in both judicial decisions of national
courts, and work performed by international legal institu-
tions such as UN committees. The aim of such tests is to dif-
ferentiate political acts that may be regarded as legitimate
from criminal conduct that should be punished. Factors
that have been found to be important include the target of
the violence perpetrated and the nature of the means em-
ployed. A leading example is the judgement of a US court in
1981 in Egan v. Wilkes, where it was held that tactics aimed
at destabilising society by terrorising its civilian population,
including bombings in public spaces, could not be classified
as political offences even where a declared political motive
was present (Tuggle, 1981). The court held that ‘indiscrimi-
nate violence against civilians’ negated the doctrinal prem-
ise of the political-offence exception to extradition; the act
was not aimed at state institutions.

Distinguishing political from ordinary crime makes
qualification of corrupt conduct difficult doctrinally. Polit-
ically exposed persons who are accused of corruption often
allege that criminal prosecution is used as a tool of political
pressure; “lawfare”. At the same time, however, contempo-
rary international law increasingly regards grand corrup-
tion not as a merely financial or economic offence, but as a
systemic crime that undermines democratic structures, the
rule of law, and basic human rights. In contemporary cas-
es of extradition involving former heads of state, national
courts face a multi-dimensional legal challenge. Financial
abuses and profit-driven offences are not traditionally
recognised as “political crimes” in the classical doctrinal
sense because they generally lack an element of uprising
or direct attack on the political order. However, the defence
frequently asserts that the allegations are fabricated and
driven by a shift in political leadership (Prusak, 2010).

US case law, including the decision in Jiménez v. Aris-
teguieta (Supreme Court of the United States, 1963), es-
tablished an approach according to which financial crimes

Foreign Affairs, Vol. 36, No. 1

committed for personal gain do not acquire a political
character merely because of the high official status of
the person who committed them. The idea of “systemic
corruption” has become an increasingly important part
of 21t-century thinking. This is the idea that when rich
people take over state institutions, it should be seen as
a different type of crime. In some cases, this could be
seen as a serious attack on the constitution or, in very
bad cases, as a crime against humanity. Another criteri-
on for legal differentiation is the assessment of political
actors’ public speech. While freedom of political expres-
sion is a fundamental element of a democratic order,
international law clearly limits its scope. In particular,
the international community has recognised that direct
and public incitement to genocide or aggressive war is
an autonomous international crime. The precedent set
by the trial of Julius Streicher at the Nuremberg Tribunal
demonstrated that systematic hate propaganda integrat-
ed into a state mechanism of persecution entails criminal
responsibility, even in the absence of direct participation
in the physical destruction of victims (Nuremberg Tri-
al Proceedings, 1946). Among the international crimes
the crime of aggression is unique in that it is a so-called
“leadership crime”. Only persons in a position of legiti-
mate control or effective political or military leadership
over the conduct of the State can commit it. Here the po-
litical status of the perpetrator does not grant impunity;
it forms part of the crime’s material element. In this re-
spect, this is a radical inversion of the usual paradigm of
international criminal law in that a high political office
entails responsibility instead of immunity.

According to Article 4 of the International Law Com-
mission’s Draft Articles on the Responsibility of States for
Internationally Wrongful Acts, the conduct of every organ
of the state at any level and in whatever position in the
hierarchy of the legislative, executive or judicial branch is
deemed an act of the state, as is the conduct of all sub —
territorial government or administrative organs. Also re-
lated to the investigation of political crimes is the con-
cept of ultra vires conduct, or conduct of officials which
is in excess of or contrary to the authority which has been
granted to them. Article 7 of the Draft Articles provides for
the attribution to the state of the conduct of a state organ
or a person who has been empowered to exercise certain
governmental functions, even if the powers have been ex-
ceeded, if that person has acted in an official capacity. This
provision is essential to the enforcement of international
responsibility of states.

Traditionally, customary international law distin-
guishes between immunity ratione personae and immunity
ratione materiae. Immunity ratione personae applies to a
restricted category of high officials and is unconditional
for the duration of their office, established by the Interna-
tional Court in the Arrest Warrant case (Goldmann, 2009).
Immunity ratione materiae applies to acts in an official
capacity and survives after leaving office. However, it is
said not to apply to international crimes. The UK House of
Lords ruled in Case of Regina... (1999) that torture was not
within the proper function of the state. In a civil matter,
this was confirmed in the Case of Jones... (2006). This cre-
ates a situation of functional asymmetry between criminal
and civil responsibility.
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In the 21%t century, the scope of international law
has expanded to include democratic order and the en-
vironment among the protected interests. Within the
regional systems of the Global South, a new approach
is emerging that considers unconstitutional changes
of government to be internationally wrongful acts. The
African Union’s Malabo Protocol (2014) proposes crimi-
nalising such behaviour, and the Inter-American human
rights system has effectively delegitimised “self-amnes-
ties” adopted by authoritarian regimes through judicial
practice. The concept of ecocide has acquired particular
significance (Fombad & Steytler, 2021). The definition
proposed by an Independent Expert Panel in 2021 en-
visages responsibility for knowingly reckless acts caus-
ing widespread or long-term environmental damage.
This could potentially enable the prosecution of politi-
cal leaders and corporate executives (Center for Strate-
gic & International Studies, 2021).

Perceptions of political crime have evolved signifi-
cantly over time, reflecting shifts in the conceptualisation
of sovereignty. Whereas a state’s internal acts were treat-
ed as a domaine réservé under the classical Westphalian
model, sovereignty is increasingly interpreted as a form
of responsibility in contemporary international law. The
category of “political crime” is losing its function. It is no
longer a protective institution for the individual. It is be-
coming a basis for heightened responsibility among pub-
lic officials. Within the contemporary international legal
order, political power ceases to be a source of privilege
and is increasingly regarded as a source of legally relevant
duty (Peters, 2016). In sum, the evolution of the catego-
ry of “political crime” marks a fundamental shift in legal
paradigm. This shift goes from the liberal protection of
opponents of power through the institution of non-extra-
dition. It also goes to the consolidation of the principle
of the inevitability of punishment for senior officials for
international crimes.

Political activity within the system of criminal-law
control. To explain the mechanisms by which political ac-
tivity is criminalised, it is useful to consider the theoreti-
cal legacy of Ernst Fraenkel, particularly his concept of the
“Dual State”, developed on the basis of Nazi Germany and
applicable to the analysis of hybrid regimes from later pe-
riods. Fraenkel distinguished between two interrelated yet
functionally distinct dimensions of state power that coex-
ist within a single political entity (Fraenkel & Meierhen-
rich, 2017). The normative state was defined as the seg-
ment of the state apparatus that operated on the basis of
formalised legal norms. It also operated under formalised
legal procedures and rules. This provided the necessary
predictability to sustain economic activity, routine admin-
istration and the resolution of everyday social conflicts. In
this dimension, judicial and administrative decisions were
based on written law, allowing for the rational prediction
of law-enforcement outcomes. In contrast, the prerogative
state functions as a sphere of political arbitrariness, where
decisions are dictated by expediency rather than law and
the logic of emergency predominates, irrespective of any
formal declaration. Unlike the predictable “authoritarian
legalism” of the normative state, here the legal norm be-
comes a selective instrument for neutralising opponents,
creatinga condition of “dynamic uncertainty”. The inability

to predict how the law will be applied produces a “chilling
effect” and induces self-censorship far more effectively
than overt terror.

The development of the Russian legal order after
24 February 2022 was a shift from authoritarian law to
a genuine military dictatorship. In these conditions,
criminal law became part of an ideological system of
oversight, creating a normatively determinate reality in
which any public criticism of the official position of the
state becomes a crime. The foundation of this repres-
sive mechanism was the Federal Laws of 4 March 2022
(No. 31-FZ and No. 32-FZ), which instituted military cen-
sorship. The main provision of this law — Article 207.3 of
the Criminal Code of the Russian Federation (“dissemi-
nation of knowingly false information”) — provides for up
to 15 years imprisonment (Human Rights Watch, 2022).
Its legal meaning relies on a formal understanding of the
criterion of “falseness”: any information that contradicts
briefings by the Ministry of Defence of the Russian Fed-
eration is automatically considered a crime. There is a
presumption of the absolute truth of state sources in this
understanding, with no consideration given to evidence
of the bona fide mistake of the defendant. Complementa-
rily, Article 280.3 of the Criminal Code (“discreditation”)
punishes evaluative judgments and even criticism of the
army, again using the instrumentality of administrative
prejudicial effect (criminal, as opposed to administrative,
liability only arises after the repetition of an act) (U.S.
Department of State, 2023). This article was tightened in
2024. This actualisation of the repressive potential of the
system was continually strung along by the authorities.
In July 2022, the censorship provisions were extended
to all agencies of the Russian Federation that operate
abroad (the National Guard, the Ministry of Foreign Af-
fairs, and the Prosecutor’s Office), effectively outlawing
criticism of foreign policy. An important stage was the
restoration in 2023-2024 of the institution of property
confiscation for crimes against state security. This cre-
ated an economic lever of pressure: the dissemination
of “false information” for mercenary motives (including
monetisation of online content) now entails the risk of
asset seizure. By 2025, judicial practice had taken on the
character of systematic terror. The qualification of an-
ti-war statements through the aggravating circumstance
of “political hatred” allows courts to impose custodi-
al sentences (6-8.5 years) even for isolated posts with-
out serious consequences. The granting of powers to
Roskomnadzor to block resources extrajudicially led to
the elimination of an independent media environment
(“Dozhd”, “Meduza”, “Novaya Gazeta”). The scale of re-
pression is confirmed by late-2025 statistics: more than
10,800 criminal cases under Article 207.3 of the Crimi-
nal Code, more than 550,000 administrative proceedings
for “discreditation”, and more than a thousand political
prisoners convicted for non-violent protest (Immigration
Attorneys, 2026). The normative dimension of the state
was completely displaced by the prerogative one. The ju-
diciary lost its subjectivity. It now functions solely as an
administrative instrument. This is for implementing the
regime’s military-political decisions.

Unlike the Russian case, where the repressive legal
framework was constructed within a short period to meet
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the needs of a specific military campaign, the Turkish ex-
perience illustrates the gradual erosion of democratic in-
stitutions through the long-term and consistent use of
anti-terrorism legislation. In the academic literature, this
model is described as “autocratic legalism”, understood
as the use of formally legitimate constitutional proce-
dures and legal mechanisms to achieve authoritarian ends
(Scheppele, 2018). The criminal prosecution of the former
co-chair of the pro-Kurdish Peoples’ Democratic Party, Se-
lahattin Demirtas, constitutes a demonstrative example of
the instrumentalisation of the judicial system to neutralise
political opposition. The Grand Chamber judgment of the
European Court of Human Rights in Selahattin Demirtag
v. Tiirkiye (No. 4) of July 2025 reconstructs the logic of this
mechanism in detail. The European Court of Human Rights
found a violation of Article 18 of the Convention for the
Protection of Human Rights and Fundamental Freedoms,
one of the most serious findings in the Court’s case law.
It was established that the prosecution of Demirtas pur-
sued the ulterior aim of suppressing political pluralism
and restricting freedom of political debate (Yesil, 2025).
The repressive framework rested on two key elements. In
May 2016, the Turkish Parliament adopted a constitutional
amendment temporarily lifting parliamentary immunity.
The European Court of Human Rights characterised this
step as a one-off measure aimed primarily at opposition
MPs, in particular those of the Peoples’ Democratic Par-
ty and the Republican People’s Party; it amounted to an
abuse of constitutional procedure and deprived the prose-
cution of foreseeability. A mechanism known as the “judi-
cial carousel” was employed: after a national court ordered
Demirtas’s release in 2019, the prosecution immediately
initiated a new criminal case, formally based on the same
facts but reclassified in legal terms. The European Court
of Human Rights found this practice to be a deliberate cir-
cumvention of the state’s international obligations.

The main tool used to criminalise the Kurdish opposi-
tion and civil society is Article 314 of Turkey’s 2016 Penal
Code, which makes it a crime to be a member of an armed
organisation. This provision is problematic because of the
extremely broad and unpredictable interpretation of both
“membership” and the related category of “terrorist prop-
aganda”. Law enforcement practice equates lawful political
activity with terrorism. Evidence of “membership” is drawn
from public speeches and political statements. It is also
drawn from social media posts that do not call for violence.
Evidence is also drawn from lawyers’ professional work
defending political prisoners. Evidence is also drawn from
participation in peaceful assemblies. In Selahattin Demir-
tag v. Tiirkiye (No. 4), the European Court of Human Rights
emphasised that the contested statements fell within the
scope of protected political expression and did not incite
violence. The absence of reasonable suspicion demonstrat-
ed that anti-terrorism legislation had been transformed
into a political control instrument (Yesil, 2025).

The concept of “institutional cohabitation”, as ex-
plained by Fraenkel, is evident in Turkey when the nor-
mative and prerogative dimensions of the state coexist
within the same bodies. A single judge may act lawfully in
private disputes. At the same time, they may serve as an in-
strument of political repression. This can happen in cases
against opponents of the authorities. This functional split
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resulted from the large-scale dismissal of personnel af-
ter the attempted coup in 2016, which led to the judiciary
being staffed by loyal executors. The state of emergency
(2016-2018) finally institutionalised this extra-legal sphere
within the formal legal system through a system of unre-
viewable decrees (Akcay, 2021). The term “lawfare”, origi-
nally coined by C. Dunlap Jr (2001) to describe a military
strategy, has been transformed in the United States’ do-
mestic political context into an instrument for harming and
delegitimising opponents through legal mechanisms. At
the same time, the accusation of lawfare itself often serves a
manipulative purpose, shifting the discourse from the legal
realm (the fact of a legal violation) to the realm of political
motives. This type of rhetoric undermines the court’s role
as a neutral arbiter and turns justice into a political object.

The prosecution of the events of 6 January 2021 has
been the largest criminal trial in US history. One decision
the prosecution had to make was whether to invoke the
seditious conspiracy law (18 U.S.C. §2384). The challenge
was drawing the line between a criminal conspiracy and
political activity. The First Amendment gives almost to-
tal protection to political speech, such as urging people
to overthrow the government, unless it is “inciting im-
minent lawless action”. The prosecution persuaded the
court that this was more than just a rhetorical exercise.
This involved a tangible plan to violently disrupt the
peaceful transfer of power. This involved stockpiling arms
and planning their assault on the Capitol. Stewart Rho-
des and other leaders received sentences of 18 to 22 years
in prison, setting the important precedent that a violent
attack against a democratic process is not protest. Legal
commentators, however, warn that the statute’s vague
language could be used by other US administrations to
silence leftist or green movements, as it prevents the en-
forcement of any US law by force. This could have ramifi-
cations for civil liberties (Zick, 2022).

Adopted to counter the propaganda activities of Nazi
Germany, the Foreign Agents Registration Act (1938) was
not particularly applied for decades and remained mori-
bund. Its use exploded after 2016. This was in the context
of an established Russian interference with the US elec-
toral system. This was also in the context of a criminal
investigation by Special Prosecutor Robert Mueller. The
Foreign Agents Registration Act applies to a wider range of
activities. This raises a debate. This debate is an academic
and legal-political one. The debate relates to the issue of
transparency vs. the stigmatising of certain political and
expert activities. The definition of “foreign agent” is ex-
pansive, which is problematic. The Act does not require a
formal contractual relationship or payment; it suffices that
the activities were carried out “at the behest of” or “in the
interest of” a foreign principal. This creates a zone of legal
uncertainty. This affects NGOs, think tanks, consultants
and journalists. Their work has a transnational element.
Another issue is the politically selective enforcement of
the Act: the instruments provided for under the Act may
primarily target lobbyists linked to certain states, in par-
ticular China or Turkey, while similar activities on behalf
of agents linked to the US’s allies may be overlooked.

The US model, as outlined in the Foreign Agents Reg-
istration Act, emphasises disclosure and does not explic-
itly ban political or civic engagement. However, the term
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“foreign agent” is frequently and strategically employed
by authoritarian regimes, such as the Russian Federation,
to justify and legitimise their own oppressive actions. In
such cases, references to the American experience function

as a rhetorical justification device (“whataboutism”), de-
spite the fundamental difference between transparency
mechanisms and instruments for criminalising opposition
activity (Table 1).

Table 1. Comparative analysis of instruments for criminalising political activity in national legal systems

Country

Key legal mechanism
(instrument)

Object of application
(target group)

Legal specificity and nature of sanctions

Russian
Federation

Military censorship (Articles
207.3, 280.3 of the Criminal
Code of the RF)

Anti-war activists,
independent journalists,
human rights defenders

Presumption of guilt: any information contradicting the
official position is a crime. Sanctions include up
to 15 years’ imprisonment, confiscation of property,
and liquidation of legal entities

Turkey

Anti-terrorism legislation
(Article 314 of the Criminal
Code: “membership in an
armed organisation”). Lifting

Political opposition (Peoples’
Democratic Party), Kurdish
activists, lawyers

Expansive interpretation: lawful political activity is
equated with terrorism. Sanctions include prolonged
pre-trial detention (“judicial carousels”)
and removal from elected office

of parliamentary immunities

Foreign Agents Registration
Act; Seditious Conspiracy
(18 U.S.C. §2384)

United States

Lobbyists for foreign
governments; participants in
violent actions against the
state (6 January events)

Judicial oversight: adversarial proceedings; requirement
to prove specific conduct (planning violence). Sanctions
include compelled registration (stigmatisation)
or imprisonment for violent offences

Source: compiled by the author based on Human Rights Watch (2022), Penal Code of Turkey (2016), Foreign Agents

Registration Act (1938), U. Yesil (2025), N. Robinson (2019)

A synoptic synthesis of the table data indicates
that the legal instruments in question are equivalent in
function, albeit with differences in normative elabora-
tion and the severity of penalties prescribed. All of the
instruments aim to constrain the space for legitimate
political contestation. In an open dictatorship such as
the Russian Federation, the state resorts to the crude
criminalisation of dissent through military censorship.
In a hybrid regime such as Turkey, the illegitimate pro-
cedural engineering of anti-terrorism legislation allows
for the maintenance of a facade of legality. The US’s
implementation of the Foreign Agents Registration Act
demonstrates that even in a democratic context trans-
parency regulation may be used for purposes of stigma-
tisation in a highly polarised political arena, albeit with
the mitigating safeguard of an independent judiciary. A
common trend across all the considered jurisdictions is
the gradual blurring of the boundary between the ‘nor-
mative’ and ‘prerogative’ state, where legal uncertainty
becomes a tool of governance. The necessary basis for
external projection of power is created by the internal
consolidation of the repressive apparatus and the clear-
ance of the political field, with national sovereignty be-
ing turned into a barrier that blocks the operation of
international standards — an issue that will be examined
in detail in the next section in the context of interna-
tional immunities.

The international community’s response and
the legal consequences. One of the central conflicts
of 21%t-century international law is whether senior state
officials, including incumbent heads of state, heads of
government, and foreign ministers, can be held criminal-
ly responsible. In this area, two fundamental principles
of international law come into conflict: the sovereign
equality of states, which traditionally involves immu-
nities to ensure stability in international relations, and
the imperative to combat impunity for the most serious
international crimes. The traditional understanding of

immunity is clearly set out in the case law of the Inter-
national Court of Justice, particularly in Arrest Warrant
(DRC v Belgium) (2002) (Goldmann, 2009). In light of
Belgium’s legislative attempts to exercise universal ju-
risdiction over international crimes, the Court ruled that
the issuance of arrest warrants by national courts against
serving foreign officials contravenes customary interna-
tional law. The ICJ upheld the absolute immunity ratione
personae of incumbent head of state, head of government
and foreign ministers for official and unofficial acts on
functional grounds of effective exercise of the repre-
sentative character of their position at the international
level, The judgment outlined several alternative ways to
hold such individuals accountable, including prosecution
in their own state, the state of origin waiving immunity,
accountability after leaving office, and the jurisdiction
of international criminal tribunals. In doing so, the In-
ternational Court of Justice effectively excluded national
courts from pursuing serving foreign leaders. This left
this field to international criminal justice. The Rome
Statute of the International Criminal Court embodies a
fundamentally different approach. Article 27 of the Rome
Statute expressly removes the relevance of a person’s of-
ficial capacity, including that of head of state or govern-
ment, for the purposes of criminal responsibility and the
Court’s exercise of jurisdiction. The “vertical” dimension
of responsibility set out here means that immunities rec-
ognised in “horizontal” interstate relations cannot be
invoked against international criminal adjudication. It is
precisely this conceptual divergence between the Inter-
national Court of Justice’s approach and that of the Inter-
national Criminal Court which generates tension within
the contemporary regime of international immunities.
A comparison of how immunities for senior officials are
handled across countries shows that a different system
for international criminal responsibility is emerging.
This system depends not only on legal rules but also on
geopolitical context (Table 2).
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Table 2. Comparative analysis of regimes of international criminal responsibility
and immunities of senior officials (Russian Federation, Turkey, United States)

Comparative criterion

Russian Federation (V. Putin)

Turkey (R. Erdogan)

United States (officials)

Relationship with the ICC
(Rome Statute)

Not a State Party. In March 2023
the ICC issued an arrest warrant
for the President on suspicion of
unlawful deportation of children

Has not ratified the Statute.
Does not recognise the Court’s
jurisdiction. Not the subject of

proceedings

Not a State Party. Actively
resists the Court’s jurisdiction
through domestic legislation and
sanctions

Immunity status (ratione
personae)

The ICC applied Article 27 of the
Rome Statute, rejecting reliance
on official status as a shield

Full immunity under customary
international law remains. No
exceptions for the national courts
of other states

De jure no immunity before the
ICC (under Article 27), but de
facto it is secured by the state’s
political and military weight

Legal basis of jurisdiction/
protection

Jurisdiction is based on Ukraine’s
declarations under Article 12(3)
of the Statute in respect of
crimes committed on its territory,

ICJ case law guarantees the
inviolability of the “troika” (head
of state, head of government,
foreign minister) from foreign

The American Service-Members’
Protection Act and a network
of bilateral non-surrender
agreements (Article 98 of the

regardless of the aggressor’s
nationality

criminal jurisdiction Statute)

Legal obligation of 124 ICC States
Parties to arrest the suspect if he
enters their territory

Enforcement mechanism

Council resolutions and formal
investigations blocks attempts at

Authorisation for the US
President to use military force to
secure the release of US citizens

detained by the ICC

Absence of UN Security

prosecution

Restrictions on international
mobility, “toxicity” of contacts,
risk of arrest

Geopolitical consequences

Retention of the role of regional

participation in international

Creation of an exceptional regime
in which national interests are
placed above international legal
norms

leader and mediator; free

summits

Source: compiled by the author based on European Commission (2022), P. Labuda (2023), Immigration Attorneys (2026)

Practice in the early 21% century suggests a three-tier
system. Leaders of geopolitical hegemons are protected by
a combination of legal and political instruments. Leaders
of non-party states enjoy classical immunity. However, in-
dividuals within the International Criminal Court’s terri-
torial jurisdiction lose immunity regardless of their status
as a head of state. The table data reveal a structural asym-
metry in international justice, illustrated by the entrench-
ment of a “hegemonic exception” through the priority of
domestic law in the US case, and by the fact that the deci-
sive factor in the loss of immunity is not treaty participa-
tion but the territorial jurisdiction of the place where the
crime was committed, as demonstrated by the comparison
between the Russian Federation and Turkey. This suggests
a shift from legal universality to selective justice, depend-
ent on a state’s geopolitical influence.

The limits of the ICC’s jurisdiction, particularly regard-
ing the crime of aggression, have intensified debate over
the need for additional judicial mechanisms. The ICC is an
important part of the international criminal justice system,
but its remit is not all-encompassing. This means there are
some gaps in the law that international institutions are
trying to fill. The special jurisdictional regime governing
the crime of aggression is a key driver of these debates.
Unlike genocide, crimes against humanity and war crimes,
with respect to which the ICC may exercise territorial or
personal jurisdiction, the crime of aggression is subject to
considerably stricter conditions. The Court’s ability to ad-
judicate aggression is restricted under the 2010 Kampala
Amendments to the Rome Statute. Specifically, the Court
cannot hear cases of aggression committed by nationals of,
or within the territory of, a state that is not a party to the
Statute, unless the situation is referred by the UN Securi-
ty Council. This mechanism is an effective means of pre-
venting the senior leadership of aggressor states that have
not ratified the Rome Statute from being held accounta-
ble, while simultaneously giving them a veto in the Secu-
rity Council. The Russian Federation is an example of a
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situation where this creates a structural “impunity gap”:
the ICC can pursue certain crimes committed during the
war, but it cannot prosecute the war itself.

To overcome this jurisdictional inconsistency, the es-
tablishment of a special tribunal for the crime of aggression
has been proposed (Dannenbaum, 2022). However, possible
models for such a body face the challenge of ensuring the
accountability of senior officials. A tribunal integrated into
a domestic legal system — even with international judg-
es — risks being constrained by the International Court of
Justice’s Arrest Warrant 2002 precedent (Goldmann, 2009),
which confirmed the absolute nature of the personal im-
munity of incumbent heads of state before national courts.
The call from states and experts for the establishment of
a purely international tribunal is growing. This would be
set up by an international treaty or an agreement with the
United Nations, recommended by the General Assembly.
Only such a status would permit the application of the log-
ic reflected in the practice of the ICC and the Special Court
for Sierra Leone: that official capacity does not preclude
international criminal responsibility (McDougall, 2023).

The issue of holding those responsible for aggression
accountable is inextricably linked to the institutional is-
sues facing the UN Security Council. The veto power en-
shrined in Article 27(3) of the UN Charter was intended as
a compromise to secure the participation of major pow-
ers in the collective security system. However, it has also
created a situation in which the permanent members are
essentially beyond the reach of coercive mechanisms. The
Russian Federation’s use of the veto to protect its allies,
as well as that of the United States and China, demon-
strates that this instrument is used not only to preserve
stability but also to block accountability (Trahan, 2020).
Consequently, a systemic asymmetry emerges: while in-
ternational law proclaims the prohibition of aggression as
an absolute norm, the institutional mechanisms for its en-
forcement remain dependent on the political will of states
that exert decisive influence over the system.
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Impact on inter-state relations and sovereignty.
The configuration of international relations is undergoing
a fundamental transformation. At the heart of this change
is the erosion of traditional Westphalian sovereignty,
which is under pressure from new forms of hybrid con-
frontation. A notable trend is the use of domestic crimi-
nal law to pursue foreign-policy objectives. Described in
academic discourse as “lawfare”, this process involves the
systematic criminalisation of political opposition within a
state, thereby transforming its international legal person-
ality (Milksoo, 2024). Globalisation and the development
of human rights in the second half of the 20" century have
contributed to the deterritorialisation of criminal law, re-
inforcing the principle that sovereignty cannot be used to
shield individuals responsible for the most serious crimes.
In response to this trend, regimes that deploy sovereign-
ty for the opposite purpose have emerged. In parallel, the
concept of “sovereignty as impunity” has emerged, char-
acterised by using state status as a barrier to accountabil-
ity while actively interfering in the affairs of other actors.
In this context, the term “lawfare” describes the targeting
of opponents through the use of criminal, terrorist, or for-
eign-agent labels, with the aim of removing them from the
political arena. This makes diplomacy impossible, under-
mines trust in international legal institutions and leads
to the radicalisation of conflicts. An adversary loses their
status as an equal enemy (justus hostis) and becomes the
target of a policing operation to be neutralised outside the
conventional rules of warfare (Sari, 2020).

The main result of internal criminalisation is its effect
on international legal personality: the criminalisation of
political movements is a way for the state to reduce the
power of the people by placing opponents in a “grey zone”
without legal protection. However, excessive repression
can have the opposite effect, leading international insti-
tutions to recognise the de facto subjectivity of persecut-
ed groups against the sovereign’s will (Olsson, 2022). To
illustrate this, it is necessary to consider how these theo-
retical constructs are implemented in practice, as this en-
ables identification of the concrete mechanisms by which
legal institutions become instruments of political struggle
under different regimes.

The Russian Federation is an example of the profound
transformation of sovereignty brought about by the crim-
inalisation of politics. The concept of “state-organised
transnational organised crime” is central to this model,
with the state strategy and rule techniques of criminal gov-
ernance. The Russian order’s internal security mechanism
is based on the constitutional primacy of domestic over
international law, which enshrines the impunity doctrine.
The tool that implements the doctrine is ‘foreign agent’
legislation, which criminalises all that is foreign-relat-
ed. There are two systemic repercussions for the outside
world - Russian Federation is pursuing an isolationist poli-
cy of systematically severing ties with international organ-
isations, including the European Convention on Human
Rights and the Council of Europe. By positioning human
rights claims as a sovereignty violation, Moscow limits the
legal space in which international standards apply. Also,
positive export of repressive norms regularly, with the Rus-
sian “foreign agent” model being exported to the post-Sovi-
et area (Kyrgyzstan, Georgia), creating an “international

of repression” — a club of states that validate each oth-
er’s abandonment of the rule of law (Wallace & Rodri-
guez, 2024; Tabatadze et al., 2025).

The Russian use of lawfare in its foreign policy is
aimed at criminalising and de-subjectivising adversaries,
as demonstrated by Ukraine. Declaring a foreign govern-
ment criminal conceals aggression under the guise of a
“police operation” and renders international humanitari-
an law irrelevant. The weaponisation of sovereignty man-
ifests itself in environmental blackmail and nuclear status
to be above international law, making the regimes’ surviv-
al depend on creating global threats and rendering diplo-
macy impotent by placing criminal practice at the centre
of the state (Arndt et al., 2023). Turkey is the child for
‘transactional sovereignty” as the judiciary and anti-ter-
rorism legislation are used to barter with Western partners
for concessions on another front, and legal issues are the
playing pieces in geopolitical negotiations. The judiciary
was centralised after the failed 2016 coup, giving rise to
“selective justice”. Anti-terrorism legislation is expansive-
ly interpreted to classify non-violent political activities
as support for terrorism. The case of Osman Kavala is il-
luminating: refusing to comply with the European Court
of Human Rights to release him illustrates that domestic
political symbols take precedence (Cali, 2022). For the re-
gime, keeping political prisoners behind bars illustrates
the sovereign right to punish “enemies of the nation” even
at the price of a crisis in its relations with the Council of
Europe. This approach treats international law as a menu
of options, allowing the state to select only the convenient
norms while rejecting the burdensome obligations.

The impact of internal criminalisation on global se-
curity became apparent during the accession process of
Sweden and Finland to NATO. Ankara turned the issue of
Alliance expansion into a series of demands concerning the
internal legal systems of the candidate countries (Wilson &
Dost, 2023). Notably, Turkey demanded the extradition of
political opponents and provided lists of individuals, includ-
ing journalists and activists, who had been granted political
asylum in Europe. The demands also included changes to
Scandinavian legislation to introduce stricter anti-terror
rules. In practice, this meant transferring a Turkish under-
standing of “security” into the EU legal framework. This
strategy effectively held collective security hostage to do-
mestic political struggles and set a precedent for direct in-
terference by one state in another’s legal system.

The US legal system is different from authoritarian
models. It retains a capacity for self-regulation. However,
it is under pressure from polarisation. The response to the
events of 6 January 2021 demonstrated that the judiciary
can act as a safeguard against political violence without
completely dehumanising opponents. Participants in the
storming of the Capitol were prosecuted within an ad-
versarial process and under the oversight of independent
courts, thus preventing the law from becoming merely an
instrument of the executive. Nevertheless, Truth Decay
continues to pose risks to the coherence of Washington’s
foreign policy (Williams & McCulloch, 2023). The United
States actively employs extraterritorial jurisdiction (sec-
ondary sanctions and the Foreign Corrupt Practices Act)
as a tool of global influence. This is an effective mech-
anism for combating transnational crime. However, such

Foreign Affairs, Vol. 36, No. 1




Paryzkyi

practices create tensions even with the closest allies. It
fuels debate over “strategic autonomy” in Europe and at-
tempts at de-dollarisation in other regions, which, in the
long term, contribute to the fragmentation of the interna-
tional legal space.

A comparative analysis reveals structural regularities
in the effect of internal criminalisation on international
relations. There is a tendency towards universal instru-
mentalisation of law. There is desubjectivisation of po-
litical adversaries. In all these instances, state actors use
law to deprive their adversaries of their political legitima-
cy, although via different mechanisms. The Russian Fed-
eration completely repudiates the legitimacy of Ukraine
and its own civil society, equating them to criminals. The
same applies to Turkey with respect to the Kurdish move-
ment and political opposition, whom it labels “terrorists”,
thereby excluding them from politics. The United States,
for its part, effectively excludes certain actors from the
global economic order through sanctions regimes and
listing practices. This reduces their functional legal per-
sonality. There is fracturing of sovereignty and a trend
towards a bloc-oriented legal reality. The global order is
moving away from universal principles towards compet-
ing systems, which are rife with divergent views on the
very concept of sovereignty. The spread of the concepts of
“criminalised statehood” and “transactional authoritari-
anism” undermines the cohesion of North Atlantic Treaty
Organisation institutions and makes them amenable to
be instrumentalisable for intra-state political purposes.
This makes it easier to reconfigure the international legal
space. States try to extrapolate the workings of domestic
criminal law to the international legal space through In-
terpol, extradition and sanctions. Turkey’s insistence that
Sweden must bend to its domestic legal obligations or the
application of the Foreign Agent Registration Act shows
how domestic concerns now dictate the parameters of the
international security agenda. The politicisation of justice
is detrimental to the democratic camp in that it enables
autocracies to spread the idea of “sovereign democracy”
and deny universality in relation to human rights. The re-
vitalisation of international law cannot happen without
decriminalisation of political life domestically.

To sum up, strategies of lawfare and the internal crim-
inalisation of political opposition have ceased to be local
phenomena and have become a key factor in the breakdown
of the international legal order. Authoritarian regimes are
able to export repressive norms and instrumentalise inter-
national institutions to delegitimise their opponents if they
use state sovereignty as an “instrument of impunity”. This
has weakened a unified legal space and shifted towards a
bloc-based reality, where domestic criminal law begins to
dictate the conditions of global security. This has under-
mined the cohesion of even alliances such as NATO.

Discussion

The results obtained suggest that the category of “polit-
ical crime” has evolved beyond doctrinal debates in the
215t century, becoming a key indicator of the degradation
of the global security system. The study shows that the
change within authoritarian legal systems — moving from
“authoritarian legalism” to the “prerogative state” mod-
el - is not just a local phenomenon, but a way to break
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down the international legal order. In this system, the
concept of sovereignty is used to ensure that top officials
cannot be punished. The identified patterns confirm that
the preservation of classical absolute immunities ratione
personae in conditions of hybrid confrontation becomes a
legal anachronism that legitimises the use of state institu-
tions as instruments of international crimes.

The findings regarding the transformation of po-
litical regimes and the instrumentalisation of law take
on greater significance when considered alongside con-
temporary scholarly work by foreign researchers. The
study’s comparative analysis revealed both common un-
derstandings of the crisis of international law and sig-
nificant differences in analysis, driven by differing per-
spectives. While foreign scholars have typically focused
on specific sectors or regions, this study offers a compre-
hensive approach, examining the issue through the lens
of the “Dual State” concept and global geopolitical shifts.
R. Scott’s (2025) question about using administrative
procedures as a form of punishment relates to the mech-
anisms identified in this study. However, there are signif-
icant differences in the contexts in which the two issues
arise. The American scholar’s focus on immigration law
as a tool for using the law against non-citizen political
dissidents, along with their argument that democratic
states can create zones where legal protection for outsid-
ers is reduced, is what is meant by “weaponising” law. In
contrast, this study revealed a contrasting tendency: au-
thoritarian regimes (such as the Russian Federation and
Turkey) employ comparable mechanisms of exclusion not
against migrants but against their own citizens, effec-
tively transforming them into “alien elements” through
the labelling of “foreign agent”. While R. Scott’s analysis
focused on selective enforcement within a functional ju-
diciary that still allows for appeal, this study’s findings
demonstrate the absence of legal protection when the ju-
diciary is integrated into the repressive apparatus. Con-
sequently, R. Scott’s conclusions about administrative
pressure are applied here to the domain of criminal law.
In this context, the outcome is not deportation but per-
petual imprisonment.

In the field of international criminal law, a significant
dialogue has emerged in light of the theoretical work of
A.Khan et al. (2021), who examined the normative system
of responsibility for the crime of aggression. The study
focused on how the Rome Statute should be interpreted
and on identifying more effective legal phrases to expand
the International Criminal Court’s jurisdiction. The fo-
cus of this research has shifted from normative idealism
to hard political realism, demonstrating that the prima-
ry obstacle to justice lies not in legal contradictions but
in the institutionalised inequality of subjects of interna-
tional law. The authors argue that possession of a nucle-
ar arsenal and a veto in the UN Security Council creates
a de facto immunity that cannot be overcome through
legal instruments alone, a point not addressed by previ-
ous authors. The picture is complemented by the present
analysis, which shows that the mechanism of Article 27 of
the Rome Statute (the absence of immunity) is character-
ised by selective enforcement, because its implementa-
tion is blocked by the strategic immunity of geopolitical
leaders. This means that the institution of international
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responsibility changes from being a legal procedure to be-
coming an instrument of power confrontation.

When comparing approaches to the nature of political
violence, as outlined in D.K. Gupta’s (2020), fundamental
divergences were identified. The author treated terrorism
as a bottom-up process of radicalisation among margin-
alised groups, providing a detailed description of the life
cycle of violent organisations and their ideological evolu-
tion. The present study takes a different sociological ap-
proach, looking at terrorism from the perspective of the
“state-as-constructor”. This term describes a state that
uses anti-terrorism rhetoric as a technology of political
management. Based on Turkish and Russian legislation, it
is demonstrated that the concept of “terrorism” has lost its
original meaning (the perpetration of violent acts) and has
evolved into a universal legal label for criminalising any
form of opposition. While D.K. Gupta’s research focused
on real security threats, this study reveals how the state
can create false threats by designating peaceful citizens
as “terrorists”. This is used to justify the use of emergency
powers and repression.

The issue of authoritarian-regime accountability, cen-
tral to J.R. Suesser (2022), is further specified institution-
ally in this study. J.R. Suesser observed the ineffectiveness
of international tribunals in addressing violations in Syria,
China, and Russia, attributing it mainly to external fac-
tors — the weakness of international institutions and the
absence of political will. The present research examines
the question from within the regimes and through the
lens of Fraenkel’s “normative” and “prerogative” state.
That shows that the protection from international justice
is achieved not just through limiting the external coer-
cive powers, but also through the active construction of
a closed domestic legal sphere in which domestic legis-
lation (including military censorship provisions and “dis-
creditation”) is actively customised to take precedence
over international legal obligations. The results therefore
reframe J.R. Suesser’s conclusions: impunity is not merely
the outcome of systemic malfunction, but the product of a
deliberate state strategy of legal sovereigntism.

The empirical evidence on the judicial power’s pre-
sented in B. Esen (2025) was applied to Turkey but elab-
orated on here. B. Esen documented in detail the pro-
cesses by which courts are rendered submissive to the
executive in competitive authoritarian regimes, focusing
on purges and design. This body of work is elaborated on
by linking these processes to the expansion of foreign
policy. A process that B. Esen did not explore is identi-
fied: the internationalisation of domestic repression in
Turkey through its demands to Sweden and Finland to
extradite its political opponents. A subordinated judici-
ary is shown not to be a purely domestic problem but
one involving geopolitical blackmail that can disrupt se-
curity coalitions, such as NATO.

A comparative reading of the “foreign agents” insti-
tution T.T. Holyoke (2020) thus enables us to clear dis-
tinction between democratic and authoritarian models
T.T. Holyoke regarded the US Foreign Agents Registration
Act as a legititimate institution in the service of the end
of the transparency of political lobbying essential to the
pluralism that democracy demands. In contrast, the pres-
ent study shows that the formal adaptation of this legal

institution by authoritarian regimes (the Russian Feder-
ation, Georgia, Kyrgyzstan) has brought about an entire
inversion of its functional purpose. It is argued that in the
absence of an independent judiciary and without a and po-
litical competition, the registration mechanism becomes
an instrument for the elimination of political and civil
rights. This juxtaposition enables us to reach a conclusion
not made by T.T. Holyoke: the same legal practice in differ-
ent regimes can have functions that are opposite to each
other, even destructive of the democratic order.

In summary, the term “political crime” has changed
from a topic of specialised doctrinal disagreements to
a major sign of a problem in the global security system
in the 21% century. The comparative analysis illustrates
that the internal evolution of authoritarian regimes into
a “prerogative state” model is not merely a localised oc-
currence but a systemic strategy for subverting the inter-
national legal order through the exportation of repressive
practices. This substantiates the assertion that preserv-
ing classical absolute immunities ratione personae amidst
hybrid confrontation constitutes a legal anachronism. It
makes it okay for state institutions to be used to commit
international crimes.

Conclusions

Synthesising the empirical and theoretical material re-
veals a fundamental inversion of the category of “politi-
cal crime” in 21%*-century legal doctrine. While, within the
classical liberal paradigm, the concept served to protect
individual rights and provide a basis for granting asylum,
it has now become a mechanism for legitimising repressive
practices and the total “de-subjectivisation” of opponents.
Through Fraenkel’s “Dual State” theory, it is demonstrated
that in authoritarian regimes, the “normative” dimension
of law has been definitively absorbed by the “prerogative”
dimension, in which legal procedures serve solely to for-
malise political expediency.

A comparative analysis of the legal orders reveals
various patterns of this legal evolution. The Russian Fed-
eration has forged a legal order for military dictatorships
by imposing military censorship and foreign agent law to
shut its legal order down to the fulfilment of its interna-
tional obligations and render alternative information ille-
gal. Turkey exemplifies “autocratic legalism”, where being
“legitimate” is part of the process and can hide a polit-
ical agenda as the anti-terror laws are applied to make
trials against the government opposition. By contrast,
the US legal order maintains the independence of judicial
review, distinguishing it from the autocratic legal struc-
tures of Turkey and the Russian Federation, despite crises
surrounding the Foreign Agents Registration Act and its
weaponisation amid political polarisation.

The study shows a big problem with the international
responsibility system. This is because there is a clash be-
tween the need to stop people getting away with crimes
and the idea that some people are above the law. The
mechanism of Article 27 of the Rome Statute, as applied
in the arrest warrant precedent for the head of the Russian
Federation, encounters geopolitical constraints and the
International Court of Justice’s conservative position in
practice. This produces a three-tier, asymmetrical system
of justice that depends on a state’s nuclear capacity. It is
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concluded that lawfare has transcended national jurisdic-
tions, evolving into a means of exporting repression and a
tool of geopolitical blackmail. This is evidenced by certain
states attempting to leverage their membership of secu-
rity alliances (as demonstrated by efforts to block NATO
enlargement) to enforce their own extradition standards,

have jurisdiction that can overcome personal immunities,
no matter what the Rome Statute ratification situation is
like. Prospective areas for further research include study-
ing the impact of digital technologies on the automation
of political repression (digital authoritarianism), and ana-
lysing trends towards harmonising “foreign agents” legis-

thereby undermining the institutional unity of collective lation in Global South countries.
security. The findings demonstrate that the weaponisation
of state sovereignty results in the dismantling of a uni-
fied legal order and the replacement of universal norms
by a fragmented geopolitical one in which accountability
for the most serious crimes, including the crime of aggres-
sion, is contingent on the exercise of military and political
power rather than on law. The work’s practical significance
lies in its argument for setting up a Special International
Tribunal for the crime of aggression. This tribunal would
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Poup Mi2KHApOAHUX TOTOBOPIB Y MPOTH/I1 TOPTiBJIi JIOAbMHU

AHoraniss. MeTow pociimKeHHsT OyB KPUTUYHMI aHasi3 edeKTMBHOCTI MiKHAapOAHUX NOTOBOPIB y MPOTUIIl
TOPTiBIi M0abMM. J[OCTiIKEHHS] TIPOBEIEHO 3 BUKOPUCTAHHSIM METOZIB JOrMAaTUYHOTO, TOPiBHSIBHO-TIPABOBOTO
Ta KPUMiHOJIOTIUHOTO aHali3y MiXXHapOAHUX AOTOBOPiB, CYA0OBOi MPaKTUKM EBPOMNEICHKOTO CyAy 3 IMpaB JIOAUHU
Ta HaLliOHIbHUX CYZiB, CTATUCTUYHMX maHuX YrpasiaiHHSI OOH 3 HapKOTMKIB Ta 3JI0UMHHOCTI, & TAKOX MPaKTUKU
iMIiemeHTallii Mi>kHapogHUX 3000B’sI3aHb Ha Hal[iOHAJbHOMY PiBHi B €BpOIEChKMUX Ta IL€HTPaTbHOA3iaTChKUX
JIepskaBax. B pe3ybTaTi JOCTiIKEHHST BCTAHOBJIEHO, 1110 [TajiepMCbhKUii MTPOTOKOJ JEMOHCTPYE iCTOTHUIT AucbanaHC
MiXk 060B’SI3KOBMM KPUMiHAJIbHUM TMEPECTiTyBaHHSIM TOPTOBIIIiB JIIOJAbMM Ta AMUCKPELiiHUMM 3aXOHaMU 3aXUCTY
SKEePTB, 1[0 KPUTUYHO 3HVIKYE 10TO e(PpeKTUBHICTD i Mepelrkoakae CriBIpalli skepTB 3 TPaBOOXOPOHHMMM OpPraHaAMMU.
AHasi3 JaHuX MMOKasas, 1[0 CeKcyajabHa eKCIUTyaTallisl Ta MPUMYCOBa Mpalls CTAHOBJSITh MPAKTUYHO €KBiBaJeHTHI
YaCTKM B 3aTa/IbHill CTPYKTYpi TOPriBJi JTIOAbMM, TIPU IIbOMY BiZjl3HAUYAETHCS CTiliKa TEHEHIis 3HAUHOTO 3POCTaHHS
KiJTbKOCTi HEMOBHOJIITHIX XepTB, 10 aKTyali3ye MpobieMy afeKBaTHOI iMIieMeHTallii crelia/ibHUX 3aXMCHUX
MexaHi3MiB. BcTaHOBIEHO, 1[0 06GYMOBJIEHICTh HaJaHHS OMOMOTHU CIiBIpalleldo 3 MPAaBOOXOPOHHMMM OpraHaMu
CTBOPIOE TATOJIOTIUHY CUTYyallil0, [0 CylepeyuTh 6a30BMM IMPUHIIMIIAM TIpaB JIIOAWHK i migpuBae edheKTUBHICTh
SIK KOMIIOHEHTa 3axXUCTy, TaK i KOMIIOHeHTa mepeciigyBaHHs. [lopiBHsUIbHUIT aHami3 [lajiepMCbKOr0 MPOTOKOIY
ta KouBeHIii Pamym €Bponu mNpomeMOHCTPYBaB SIKiCHY TpaHchoOpMAaIlil0o MiKHapOJHO-TIPAaBOBOIO IiAXOAy Bif
KPUMiHATbHO-OPi€EHTOBAHOI IO KOMILIEKCHOI TpaBo3axucHOi mopmeni. MexaHism mouHiTopuury GRETA, mo mae
He3aseXXHM eKCIIePTHUI CTATyC i TOBHOBasKeHHS L[OA,0 IIPOBEIeHHS PETYAsSIPHUX Bi3UTIB, yCyBa€ KDUTUYHMI HEJIOMiK
YHiBEpCATbHOTO iHCTPYMEHTY B UYacTMHI BifCyTHOCTi e(eKTMBHOro HamisIAy 3a iMIuIeMeHTaliel0 MiKHApPOIHUX
30060B’s13aHb. OTpUMAaHi pe3yJbTaTH MOXYTh OYTM BUKOPUCTAHI IJISI BLOCKOHATEHHS HAlliOHAJIbHOTO 3aKOHOIABCTBA,
PO3pO6KM TIporpaM 3axMUCTy Ta peabiniTailii >kepTB, MOCHIEHHS MiKHapOZHOTO CIiBPOGITHUIITBA Ta CTBOPEHHS
He3aJIeXXHUX MOHITOPMHTOBUX MeXaHi3MiB Ha YHiBepcaJlbHOMY piBHi

KnrouoBi csioBa: 1paBo3acToCyBaHHS ; eKCILTyaTallisl; PeCTUTYILiS ; 3aXUCT KePTB; MirpaliiiHuii KOHTPOJIb

Beryn

Toprisnsg J0ObMM BBaXKa€TbCsI OOHMUM i3 Halicepiio3Hi-
MIMX MOPYIIeHb MPaB JIOAVHY i 3aJMUIIAE€THCSI BAKIMBOIO
r7106a/IbHOI0 MTP06/1eMOI0. 3TiTHO 3 OCTAHHIMM JaHUMMU,
2021 p. 50 MutH 1ozt repe6yBaiy B yMOBaxX CydyacHOTO
pabceTBa, 3 AKMX 27,6 MIIH Oy/IM 3ayyeHi Jo TPUMYCOBOi
npati (International Labour Organization, 2022). 3a na-
uumu United Nations Office on Drugs and Crime (2024b),
y 2022 p. crocrepiranocsi 3HayHe 3POCTaHHSI KiJTbKOCTI
SKepTB TOPTiBJIi JIOABMM — Ha 25 % TMOPiBHSIHO 3 IOMAaH-
gemMiuHuMM TokasHukamu 2019 p. OcHOBHUMM (op-
MaMM eKCIuTyaTalii 3aJMuIIaloTbCsl MPUMYCOBa Ipalg,
ceKkcyaJibHa eKCIUTyaTallisi Ta BUMYIIeHa 3JIOYMHHA [i-
SIbHICTh. Y KOHTEKCTI ITocuIeHHs miobaisaliii, MacoBux
MirpamiifHux MOTOKiB, 30POITHMUX KOH(QJIIKTIB Ta 3MiHU

KJIiMaTy mpob6jgeMa TOpriBii JoabMyu HabyBae HOBUX
BUMIpiB, 110 TOTpe6YeE MOCTiTHOTO BJOCKOHATIEHHST MiskK-
HapOJHO-TIPAaBOBUX MeXaHi3MiB 60poTh6M 3 Hero. Komil-
JIeKCHUII aHasi3 cutyauii y Benukiii Bpuranii npeacras-
neHuii y 3BiTi V. Richey (2023a), e nmpomeMOHCTPOBaHO
CUCTeMHI npobnemu B imeHTudikalii kepTB cepen Mi-
rpaHTiB Ta HeaJeKBaTHICTh 3aXO[iB LIOA0 3aIl00iraHHs
peBikTMMi3alii. ABTOp AiillIOB BMCHOBKY, IO XOPCTKA
MirpaiiifHa IMOJIiTMKa CTBOPIOE «BOPOKE CepeIoBUINE»,
sIKe 3aBa’kae >KepTBaM 3BepTaTMUCS 3a JOIMOMOTrOI0 Ta
CIiBIIpaIlOBATU 3 TPAaBOOXOPOHHMMM OpraHaMu. JJonos-
HIOIOUMII aHaJli3 HIBeiapcbKoi MPakTUKM, TPOBeeHUit
V. Richey (2023b), BUsIBUB HEO6XiqHiCTb MOCUIEHHS KO-
opavHaIii MixX ¢emepaabHOIO Ta KAHTOHAIbHOIO BJIaI00
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Kaminosa

ISl 3a6e3MeueHHs OJJHAKOBOTO 3aCTOCYBAaHHS MiXKHa-
POIOHMX CTAHIAPTIB Y BCiit KpaiHi.

Crenudika MOCTPafsSHCBKOTO TIPOCTOPY Ta JAOC-
Big Kuprusskoi Pecry6niku y cdepi nmpotunii Toprismi
JIIOIbMY 3HAMIIIM Bigo6paskeHHS B psifii GyHIaMeHTasb-
HUX OOCTIIKeHb KUPIUM3bKUX BUeHMX. Bcebiunmii aHamis
Ilep>kKaBHOI TMOMITMKY Ha perioHaJbHOMY DiBHI IpoBesa
A. Tashybaeva (2010), sika Ha mpuknami Omcbkoi o6ac-
Ti BMBUMJIA OCOOJIMBOCTI iMIUIeMeHTallii MiKHapOIHUX
Ta HalliOHATbHMX HOPM B yMOBax mepudepiitHux peri-
OHIB KpaiHM. ABTOp BMSIBMJIA 3HAUHi PO36iKHOCTI Mixk
3a7eKJIapOBaHUMM IIJISIMM Jep>KaBHOI TTOJMITUKM Ta pe-
aJbHOI0 TIPAKTUKOIO ii peasizalii Ha MiclieBOMY piBHi,
0 3yMOBJIEHO HeJOCTaTHIM (iHaHCYBaHHSIM IPOTPAM
MpodinakTVKM, CIaOKOK KOOPAMHALIEK MK JepsKaBHU-
MM OpraHaMy Ta HEypSIOBMMM OpraHi3allisiMiu, a TaKOX
HU3bKMUM PiBHEM ITPaBOBOi 06i3HAHOCTi HACEIEHHS MO0
MeXaHi3MiB 3aXMCTy BifJ, TOPTiBJi A0AbMu. [locmimKkeHHS
MIPOZEMOHCTPYBAJIO, 0 eheKTUBHICTh MPOTHUIil TOPTiBIi
JIIOABMM B TOCTPAASIHCbKUX JepsKaBaX 3HAuHOI MipOlo
3aJIEKUTD BiJl 34aTHOCTI AepsKaBHUX iHCTUTYILIil afanTy-
BaTY YHiBepca/ibHi MiXKHapOIHI CTaHIAPTY A0 crienydiy-
HMX COIlia/TbHO-eKOHOMIYHMX YMOB TPaH3UTHMX PEerioHiB.

MeTomo/noriuHi  BUKJIMKUA  AOCTIIKEHHSI TOPriB-
JIi JIIOABMM B TIOCTPAASIHCBKOMY KOHTEKCTi [eTalbHO
MpoaHaji30BaHi B MKAVCUMUIUIIHAPDHOMY AOCTiIKeHHI
R.L.Dalla et al. (2025), sixi Ha mpuknazgi Kuprusbkoi Pecrry-
6/TiKM cUcTeMaTU3yBaIu 6ap’epy Ta Meperikoau, 3 IKUMU
CTUKAIOTHCS AOCTIIHUKY TIPU BUBUYEHHI I[bOTO JIATEHTHO-
IO 3JI0YMHY B HEJJOCTATHBO BUBUEHOMY KOHTEKCTi. ABTOpU
BCTAHOBWIN, 10 MHOXKMHHI (haKTOpM, BKIIOUYAIOUM MapTi-
Hajli3alilo BpasiIMBUX TPYII, KYJbTYPHY CTUTMAaTU3aLiio
SKEPTB, CKPUTHICTb 3JIOUMHHUX MepeX Ta BiJCYTHICTb
rorepesHbOI HAYKOBOI JiiTepaTypu 3 1ii€i TeMU, CyTTEBO
YCKJIAHIOIOTh MPOIiec 360py SKiCHUX TaHUX Ta TIPOBeIeH-
HSI eMITIpUYHMX OOC/TiIKeHb. [IOCTiIsKeHHS MiaKpeCcanio
HeOoOXiAHiCTh PO3pOOKM aJanTOBAHUX METOHOIOTIUHMUX
MIXOMiB MO BMBUEHHSI TOPTiBJi JIOObMM B TOCTPaJISH-
CbKMX TPAH3UTHUX JepykaBax, e MOEOHYIOTbCS TaKi UMH-
HUKMU, SIK €KOHOMiuHa HecTabiJibHiCTh, MacoBa TpPyIOBa
Mirpaiiist Ta ¢1abki MpaBOOXOPOHHI iIHCTUTYILii. BUCHOBKM
aBTOPIiB € KPUTUYHO BAXKIUBUMMU IJIST PO3YMiHHSI 06Me-
SKeHb iCHYI0UOi JO0Ka30BOi 6a3u momo Macitabis i popm
TOpTiBJIi IIoAbMM B LleHTpambHOa3iaTCbKOMY perioHi.

dyHIaMeHTalbHe [TOCTiIKEeHHST e(eKTUBHOCTI Ta
BUK/IMKIB iMIUIeMeHTalii IlajepMcbKOro IPOTOKOIY
nposenu P.C. Rout et al. (2024), gxi cucTeMaTuU3yBaau
IO6aIbHMIT TOCBi 3aCTOCYBaHHS I[bOTO iHCTPYMEHTY
Ta BU3HAYWIM KJIIOUOBi ITeperrkoay Ojsl Moro peasisa-
1ii. ABTOpM BCTaHOBMIIM, IO BifCYTHICTh 06OB’SI3KOBOTO
MeXaHi3My MOHITOPMHIY Ta IOJiTU3allis IPOLecy OIliH-
KU JOTPUMAaHHS JepskaBaMy MiKHApOIHMUX 3000B’sI3aHb
3HAYHO 3HVKYIOTh €(PeKTUBHICTb YHIBEePCATbHOTO PEKM-
My 60pOTbOM 3 TOPTIiBJIEIO JTIOAbMMU. BaskIMBU BHECOK Y
PO3YyMiHHSI perioHasbHOI crienudiky MPOTUAil TOPTiBi
mogbMu 3po6una C. Sumner (2022), mpoaHalisyBaBIIN
6asoBi mani Acomianii mepskaB IliBmeHHO-CximHOi As3ii
(ASEAN) Ta BM3HAUMBIIM, IO KYJbTYPHi OCOOGJMBOCTI,
PO36iXKHOCTI B IPaBOBUX CHUCTEMAax Ta PiBHIX €KOHO-
MiYHOTO PO3BUTKY JlepskaB-UjeHiB CTBOPIOIOTh Cepiio3Hi
repemkoay 1yisi yHidikauii miaxomiB y 1pomy peTioHi.
HocaimHMK BKa3aB Ha HEOOXiMHICTh THYUKMX MeXaHi3MiB
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iMIuieMeHTalii MDKHaApOZHUX CTAaHAAPTIB 3 ypaxyBaHHSIM
HaL[iOHAJIbHMX 0COGIMBOCTEIA.

AHaJti3 MpakTuKu €BPOTeichbKOro Cymy 3 Ipas Jio-
IVHU Yy CIIpaBax, IMOB’SI3aHMX i3 TOPriB/iel0 JIOAbMU Ta
MIPMMYCOBOIO TPOCTUTYILi€l0, mposeau V. Turanjanin
& J. Stanisavljevi¢ (2024), cucTeMaTM3yBaBIIM IPaBO-
Bi mo3uilii cymy mogo Mo3MTUBHMUX 3000B’I3aHb JepskaB
i3 TomepesKeHHsSI TOPTiBJi JIIOAbMMU, 3aXUCTY JKEPTB Ta
eeKkTMBHOTO PO3CTigYyBaHHS TaKMUX 370YMHIB. ABTOPU
BCTaHOBWIN, 1[0 IOPUCIIPYAEHIIisI EBPOIEiCbKOTO Cyay 3
TIpaB JTIOAVHM 3HAYHO PO3LIMPIUIIa PO3YMiHHS 06CsTY fep-
’KaBHUX 3060B’s13aHb 3a CraTTeio 4 €BpOIeichbKoi KOH-
BeHIIii, BUXOOSUM 32 paMKM IPOCTOI 3a60poHM pabeTBa
Ta BK/IIOUAIOUM BYMOTY IOJO CTBOPEHHS e(DeKTUBHUX
MpaBoOBMX Ta aJMiHICTpPAaTMBHMUX MeXaHi3MiB 60pOTbOM 3
HuM. Perionanbanii migxinm ASEAN no 60poTs6u 3 TOpriB-
Jiero JIIAbMM AeTalbHO MpoaHanizoBaHo M. Wirawan &
D. Novikrisna (2024), sixi posrasiHynu crienmdiky imruie-
menTanii Konseniii ASEAN mpoTu Toprisii jgogpMu B
KOHTEKCTi TPMHIMITY HEeBTPyYaHHs Y BHYTpIllIHi cripa-
BU JepykaB. ABTOPU BUSIBWIM, IO CHEIMQPIUHUIT «ILISIX
ASEAN», 3acHOBaHMIT Ha KOHCEHCYCi Ta TOO6POBiIbHOMY
CiBpOGITHUIITBI, Ma€ SIK IlepeBaru y riaHi 3a6e3neueHHs
IIMPOKOI y4yacTi mAepskas, TaK i CYTTEBi HeOONMiKM y ¢op-
Mi 06MeKeHOCTi eheKTMBHUX MeXaHi3MiB MPUMYCY 10
JOTPUMAHHSI Ta CI1a6KOrO MOHITOPMHIY BITPOBAJIsKEHHS
MI>)KHapOJHMX CTaHAAPTiB Ha HAlliOHAJIbHOMY PiBHi.

HesBaxkalouu Ha 3HAUHY KiJIbKiCTh IOCTi[IKEeHb, 1110
OXOTUIIOIOTD SIK YHiBepcajbHi MeXaHi3MM IPOTHIii TOPriB-
JIi TIOObMM, TaK i perioHaJIbHI MiAX0AM B Pi3HMUX YaCTUHAX
CBiTYy, a TakoX creuudiky MOCTPaAsIHCbKOTO ITPOCTOPY,
MMUTAHHS, TIOB’I3aHi 3 MOPiBHSIIbHOIO e(PEeKTUBHICTIO Pi3-
HUX MoJiesiell iMIieMeHTallii MiskHapOZHUX TOTOBOPIB Y
JlepkaBax i3 pi3HMM piBHEM €KOHOMiIYHOTO PO3BUTKY Ta
IHCTUTYILi/iHOI CIIPOMOXKHOCTI, 3aJMIIAI0ThCS HeHoCTaT-
HbO BMBYEHMMU. X0ua KUPTU3bKiI MOCTITHUKUA BUSBWIN
3HAUHMI DPO3PMB MiX 3a[IeKIapOBaHMMM JePsKaBHUMMU
3000B’sI3aHHSIMM Ta peajibHOI0 MPaKTUKOI0 iX peamisaiii
Ha Hal[iOHAJIbHOMY Ta perioHaJbHOMY DPiBHSIX, a TaKOX
METOOJIOTiUHI BUKJIMKM TIPY BMBUEHHi I[bOTO SIBUINA B
MOCTPAASTHCbKUX TPAH3UTHUX JlepkaBax, BIIKPUTUM 3a-
JIUILAETHCSI MUTAHHS PO Te, SIKi iIHCTUTYLi/iHI YMHHUKU Ta
MexaHi3MM Mi>KHapOTHOTO MOHITOPUHTY 31aTHi e(eKTHUB-
HO TIOJIOJIATU 1Ie¥i PO3PUB Y KOHTEKCTi Pi3HMUX MPABOBUX
Tpaauiliil Ta MOMITUUHUX PEeXUMiB. MeTOI0 IOCTiIKeHHS
6y/710 BUBUEHHSI POJIi Mi’KHAPOIHMUX JIOTOBOPIB y dhopmy-
BaHHI Ta (QYHKUiOHYBaHHI cucTeMu NPOTUIIl TOPTiBi
JIIOObMU, BUSIBJIEHHS KJIFOUOBUX HEJO/IKiB y iX iMILJIeMeH-
tanii. Iyt mocsTHeHHs 1iei MeTu 6y/o HeoOXimHO Mpoa-
HaJli3yBaTy KOHIIEITYa/IbHi Ta IIPaBOBi OCHOBM GOPOTHOM
3 TOPriBJIe0 JIOAbMMY, 3aKpiruieHi B [TajiepMcbkoMy MIpoO-
TOKOJIi Ta perioHaJIbHMUX iHCTPYMEHTaX, BUBUMUTU ITPAKTHU-
Ky BMKOHAHHS JepkaBaMyu MiskHapOAHUX 3060B’s13aHb Ta
BUSIBUTYU CUCTEMHI ITPOTAJIMHU B 3aXMCTi TIPAB KEPTB.

Marepianu Ta MmeToaU

HocnigxkenHs oxomwio nepiog 3 2000 p. (yxBaneHHs [la-
JIEPMCBKOTO IIPOTOKOJTY) 10 2024 p. i 6a3yBasocst HA KOMIT-
JIEKCHOMY aHasi3i MiXKHapoIHO-MIPaBOBUX aKTiB, odilriit-
HMX 3BiTiB MiKHapOZHMUX OpraHisailiii Ta Hal[iOHAJIbHOTO
3aKOHOZABCTBA y cdepi mpotuaii Toprisii mogbpmmn. Po6o-
Ta I'PYHTYEThCSI Ha mMaTepianax Kupruspkoi Pecry6miku,
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OCKIJTbKM JlepkaBa € yYaCHUIEK KIHYOBUX MiKHAPO/I -
HMX JIOTOBOPIB y cdepi 60poTh6M 3 TOPriBjIeIO TIOABMM, &
il reorpadiune nmonoskeHHs B LleHTpanbHii A3ii, akTuBHI
MirpauiiiHi mpouecy Ta IMpaKTMKa BMKOHAHHS MiXKHa-
POAHO-TIPaBOBUX 3060B’sI3aHb I03BOJISIOTH IIPOBECTY Pe-
Mpe3eHTaTUBHUI aHasi3 poji MiKHApOOHUX IOTOBOpPIiB
y dopmyBaHHi Ta QyHKI[IOHYBaHHI MeXaHi3MiB MPOTUAil
TOPTiBJIi JIIOAbMM B HalliOHAIbHIil ITPaBOBIiii CHCTEMI.

Mlopiuni 3BiTH depskaBHoro genaprameHnTy CIIIA mpo
TOPriB/II0 TIOAbMM Oy/IM ITpOaHasai30BaHi 3a JOMOMOIOI0
KPUTUYHOTO aHaji3y /i1 OLLiIHKM He3aJIeXXHOI MiKHapO[ -
HOI exkcrepTusu 3ycuiab Kuprusbpkoi PecryGmiku 1momo
MpoTHAii Toprisii moabMu. OCHOBHMM IKePesioM CTasIn
nmani U.S. Department of State (2024a; 2024c¢), sIKi BUSIBUIN
KPUTUYHI HEJIONiKY B ITPaBO3aCTOCOBHIi ITPaKTUILi, BKITIO-
yaouM BiACYTHICTh odiliiiHo ineHTM}iIKOBaHUX >KepTB
Yy KpUMMiHaJIbHOMY TPOBAKEHHI MPOTATOM TPbOX POKIB
TIOCTIiTb Ta HY/IBOBY ifeHTU®IKALiI0 KepPTB y 3BiTHOMY
niepioni 2023-2024 pp. [y IOPiBHSUTBHOTO aHasi3y Ha-
I[iOHAJIbHUX MPAKTUK iMIIEMeHTallii BUKOPUCTOBYBAIM-
cs1 3BiTM 10 Benbrii (U.S. Department of State, 2024b) Ta
Hipgepnanmax (U.S. Department of State, 2023; 2024d) i3
3aCTOCYBaHHSIM METOAY MOPiBHSJIBHOTO aHasi3y Ajis BU-
SIBJIeHHST GaKTOPiB, 110 3a6e3MmeuyioTh eeKTUBHICTh Mpa-
BOOXOPOHHMX MeXaHi3MiB y KpaiHax 1-ro piBus (Tier 1).
Kpim Toro, odiniitni mokymentu European Council of the
European Union (n.d.) Ta European Commission (2025)
6y TIpOaHaTi30BaHi 3a JOMOMOTOI0 KOHTEHT-aHasi3y
I1s1 BU3HaueHHsT eeKTUBHOCTI AupekTuBu €C Mpo mpo-
TUAi0 TOPTiBai moapmu Ta nporpamu EMPACT y mepiop,
2018-2023 pp. CratuctuuHi gaxi Eurostat (n.d.) momo Top-
riBni mogbmu B €C aHaMi3yBammcs CTaTUCTUYHUMM METO-
Jamu [JIs1 BU3HAUEHHS IMHaMiKy imeHTudikaiii kepts Ta
3aCy/I>KeHHS TOpro.1iiB 3a rnepiox 2008-2023 pp. 3BiTu 1po
peanizaniio nporpamu EMPACT Ta omepaTuBHi 3axofu,
BKJTIOUAIOUM orepaiiii tTumy «IobanbHuii taHior» (Glob-
al Chain), 6y BMBUeHi 3a JOTIOMOTOI0 IOKYyMEHTAIbHOTO
aHaTi3y JJIs OiHKY eheKTUBHOCTI TPaHCHAIiOHATBHOTO
TTOJTiLIeJiChKOTO CITiBpoGiTHMUIITBA B Mekax EC. 3BiTH 1mpo
nporpec Bif European Commission (Directorate-Gener-
al for Migration and Home Affairs, 2025) ananizyBanucs
IJIST BUSIBJIEHHS TeHAEeHIIili iMruiemeHTallii [IMpeKTUBU
€C 2011/36/EU Ta 3akoHO#aBuMx 3MiH y 2024 p.

Mertop, Kejic-crani (case study) 6yB BUKOPUCTaHMIA
IJIS1 BUBUEHHSI CeMM CY[IOBMX pillleHb i3 pi3HMX OpUC-
OMKIiM: pillleHHs €BPOIECbKOTO CyAy 3 IpaB JIIOOUHU
Case of Rantsev v. Cyprus and Russia (2010) (Kimp i Po-
cist), Case of Chowdury and Others v. Greece (2017) (I'pe-
uist) Ta Case of Siliadin v. France (2005) (®pa#iiist); Haili-
oHasbHi pimenHst Case of R v. Ike Ekweremadu, Beatrice
Ekweremadu, and Obinna Obeta (2023) (Bennka Bpura-
Hist), Case of Queen v. Tang (2008) (ABcrpanis) Ta Case
of Nurbekov et al. (2008) (Kasaxcran), mocTymHi B 6a3ax
nmanux HUDOC ta UNODC SHERLOC. Kpurepii Bimb6opy:
MiTBepkeHe 3acTocyBaHHS [lasiepMChKOTO MPOTOKOIY
a6o KouseHiiii Pagy €Bporiu, pisHOMaHiTHICTb pOpM eKc-
TIyaraiiii, reorpagiyHa perpe3eHTaTUBHICTh, HAsIBHICTh
O0OBMHYBAJIbHMX BMPOKIiB ab0 KOMIIeHcalliil >XepTBam.
AHaniT4Hi 3BiTM MiDKHapOOHMX OpraHisaiili BUBYaIM-
Cs1 3a JIOTIOMOTOI0 CTATUCTUYHUX METO[iB Ta KOHTEHT-a-
HaJTi3y IJis BUSIBJIEHHS I[MI00QJIbHUX TEHIEHIi y cdepi
TOPTiBJIi JIOAbMMU, OLiHKM e(eKTUBHOCTI HalliOHAJbHUX

3axoMiB mpoTuii Ta imeHTU@iKalii cuCTeMHMUX MPo6IeM
y NMPaB03aCTOCOBHil MpakTulli pisHux kpaiH. KimtouoBumn
IkepesniaMy B 11ii1 karteropii cramu 3BiTu United Nations
Office on Drugs and Crime (2019; 2024b), 1m0 gano 3mory
MIPOBECTM IiaXxpOHHMII aHali3 3MiH MaciuTabis, dopm Ta
reorpadii Topriii mogbMu 3a mecTupiunuit mepion. Kpim
Toro, ctatTs J. Planitzer (2012) 6yna mpoaHanisoBaHa 3a
JIONIOMOTOI0  TOKYMEHTaJIbHOTO aHasli3y [Jis BUBUYEHHS
MpakTuKy 3acrocyBaHHs Konsenilii Pagu €Bponu Ta BuU-
SIBJIEHHSI TUIIOBMX HENOJIKIB y HAlliOHAJIbHUX CUCTEMaxX
iMIieMeHTalii MDKHapOAHMX CTaHIAPTIiB.

HarioHanbHe 3aKOHOIABCTBO Ta O(iIiliHi JOKyMeH-
" Kuprusbpkoi Pecry6rmikyu 6y BUBYEHi 3 BUKOPUCTaH-
HAM (GOPMaTbHO-IOPUANYHOTO aHATi3y /ST OLiHKU CTY-
MeHsT BifIOBiIHOCTI HAI[iOHAJbHUX HOPM MiKHAPOIHUM
CTaHJapTaM Ta BUSIBJIEHHSI 0COOIMBOCTel iMIUIeMeHTallii
[TasiepMCbKOTO TPOTOKOMY B TIOCTPAISIHCHKil [lepykaBi.
OcHoBHMMU mxepenamu cramu Constitution of the Kyr-
gyz Republic (2021), Criminal Code of the Kyrgyz Repub-
lic (2021) ta Law of the Kyrgyz Republic No. 55 (2005). Kpim
TOTO, TMOPiBHSIbHO-TIPABOBMII METO[, BUKOPUCTOBYBABCS
JUTSI 3iCTaB/IeHHST KUPTM3bKOTO 3aKOHOABCTBA 3 HOPMaMU
[TamepmMcbKOro MpOTOKOMY. PerioHanpHMii MOPiBHSJIBHMIA
aHaJIi3 ITPOBOAMBCS 32 JOTIOMOTOI0 TTOPiBHSITBHOTO METOAY,
o oxorutioe perionu: €spona (CETS No. 197 Ta GRETA),
JlatuHcbka AMepuka (ripotokonu Organization of Ameri-
can States (2014) momo 3axuUCTy AiTeii-mirpanTis), Abpuka
(Ouagadougou Action Plan... (2006)). OrmcoBa CTaTUCTUKA
BMKOPMCTOBYBajacs AJisl aHamidy maHux 3i 3BiTiB United
Nations Office on Drugs and Crime (2019; 2024b) momo
CTPYKTYPM KePTB 3a TUIIOM eKCIUTyaTallii, BUSIBJISIIOUM pe-
rioHajIbHY crienudiKy: mepeBakaHHsI IPUMYCOBOI Mpalii Ta
BMCOKY YaCTKY YOJIOBiKiB-MirpaHTiB cepe] sKkepTB.

TeopeTMKo-MeTORONOTiuYHY 6a3y AOCTiIKeHHS CK/a-
Y HAyKOBi Tpali IpOBiAHMX NOCTIAHMKIB 3a mepiof,
2010-2025 pp. Po6ora K.H. Heinrich (2010) 6yna BuBue-
Ha 3 BUKOPUCTAHHSIM KPUTUYHOTO aHaJTi3y JOKTPUHU JJIsI
pO3yMiHHSI (QyHIaMeHTaJIbHUX IMpo6iaeM iMIuieMeHTallii
[TaepMChKOTrO IMPOTOKOIY Ta TEOPETUUYHUX MigXOAiB A0
OIiHKM e(eKTMBHOCTi yHiBepcaJbHMUX MeXaHi3MiB IMpo-
TUAii Toprisai moabMu. JocaigkeHHs: M. Jovanovic (2018)
Ta J. Haynes (2024) aHanisyBaqucsi MeTOOOM HayKOBOTO
CUHTE3Y JIJIs1 BUSIBJIEHHS BiIMiHHOCTE y QYHKIIOHYBaHHI
perioHaJbHMX MexaHi3MiB Ta BM3HaueHHsST (aKTopiB, M0
BIUIMBAIOTD Ha iX e(eKTUBHICTb ITOPiBHSIHO 3 YHiBepCasIb-
HMMM iHCTPYMEHTaMMU.

PesyabTaTu

IMTanrepMcbKUiI MPOTOKOI: YHiBepCaJbHUI CTaHAAPT
60poTHOM 3 TOpriBiIero JaAbMM. 10 KiHlg XX CT. MiX-
HapoJHe CIiBTOBAPUCTBO HE MaJ0 €OMHOTO BCEOCSIKHO-
ro iHCTpyMeHTY 111 ebeKTUBHOI 60pOThOM 3 TOPTiBIEIO
monbMu. IcHyIoui MikHapozZHi yrogu 6yau ¢parmeHTap-
HMMM Ta 3actapimumu. Ilepioro crpo6oro 6yna MikHa-
pomHa yroza npo 60poTh0y 3 TOPTiBeo 6imMMu pabamu
Bim 1904 p., sika mepembayvasa Juiie o6MiH iHpopmairi-
€10 MiXk 12 KpaiHaMu Ta 30cepepKyBanacs BUKIIOYHO Ha
CeKCyasbHilt eKkcrTyaTallii sKiHOK €BpOIeiiCbKOro MoXo-
IokeHHs (Allain, 2017).V 1910 p. MixkHapoiHa KOHBeHIList
KpMMiHasmisyBasa BepOyBaHHS KiHOK AJI MTPOCTUTYIIii, a
B 1921 p. Jlira Haiiit 3aminnia TepMmiH «6ine pa6cTBO» Ha
HEeNUTpaIbHUII «TOPTIiBJISI JIIOAbMM» Ta MigHSIA BiK 3roan
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1o 21 poky (Morcom & Schloenhardt, 2011). A B 1949 p.
OOH yxBamuia Convention for the Suppression... (1949).
OpHaxk yci 1i JOKyMeHTY MaJjii CyTTEBi 0OMEKEHHS: BOHU
irHOpyBa/IM TPYAOBY €KCIUTyaTallilo Ta TOPTiBJII0 YOJIOBi-
KaMM, & TaKOK 4aCTO BUKOPUCTOBYBAIUCS I KOHTPOJIIO
mirpauii (Gallagher, 2011).

BigcyTHicTh €qMHOTO BU3HAUEHHS TOPTIiBIIi JIIOIbMU
MPU3BOAMIIA IO 3HAYHUX PO36iKHOCTEN Y HAIliOHATBHO-
My 3aKOHOZAABCTBI, 1[0 MEPeIIKOAXKAI0 MiKHapOIHOMY
CIiBPOGITHUIITBY Ta CTBOPIOBAJIO IMPaBOBi Ja3iBKMU IJisi
3nounHHux yrpynosaHb (Office of the High Commis-
sioner for Human Rights, 2014). Jo yxBanenHs Ilanep-
McbKoro nporokoiny y 2000 p. y Crionyuyenux llltaTax He
6y/10 KOMIIEKCHOTO (hefepasibHOTO 3aKOHOIABCTBA, SIKE
BU3HAYAJIO 6 TOPTiBIIIO JIOObMU SIK OKPEMUIT 3JI0UMH, —
suie y 2000 p. 6ys10 IPUITHSTO 3aKOH PO 3aXUCT KEPTB
toprisii mogbmu (International Justice Mission, 2020). Y
Benukiii Bpuranii crnemiasbHe 3aKOHOZABCTBO 3 SIBUJIO-
cs1 e y 2003 p. 3 yxBasneHHsim Sexual Offences Act, a
KOMIIEKCHMIT Tigxin 6yB 3akpireHuii aumie y 2015 p. B
UK Modern Slavery Act (2015). Y Kuprusbkiii Pecmy6iti-
ui mo 2005 p. He icHYBAJIO IiJIiCHOTO TIOHSATTSI «TOPTiBJIS
JIIOAbMM» Ta OKPEMOIO CKIaAy 3/I0YMHY B HalliOHasb-
HOMY 3aKOHOJABCTBi — 3JIOBMUCHUKIB MPUTIATYBaJIN [0
BigmoBimanpHOCTi 3a craTTaMy KpuMiHaJIbHOIO KOIEK-
cy 1977 p. 3a BUKpaZeHHS JIOAVHU 3 METOI MPUMYCO-
BOro HuI06y abo mpocTutyiii. Jiuiie micias patudikarii
IMamepmcbKOro mpoTokoay B >KOBTHi 2003 p. Kuprus-
craH yxBaiuB crenianpuuii Law of the Kyrgyz Republic
No. 55 “On Preventing and Combating Trafficking in Per-
sons” (2005), sKMi1 BIiepile HagaB KOMILJIEKCHE BM3Ha-
yeHHs 1poro 3mounHy (U.S. Department of State, 2019;
Antislavery Law Database, n.d.).

Hawi, mo cucrematuuHo 36mpatorbest United Nations
Office on Drugs and Crime (2019), € KpUTUYHO BasKIUBU-
MU I7s1 OOCTiIHUKIB, YPSAiB Ta MiPKHAPOOHUX OpraHisa-
1iii /1T PO3YMiHHS ITIOOQIBHUX TEHAEHIi Ta PO3POOKY
edexkTMBHUX cTpaTeriii 60poTbOU 3 TOPTiB/IEI0 JTHOIbMU.
Ino6anbHMIi 3BiT Mpo TOpriemo aogbMu 2024 p., BOCh-
MMt 32 paxyHKOM Takuit 3BiT, 6a3yeTbCs Ha HaibinbII
IMOBHOMY Habopi JaHUX TMPO KEPTB Ta MPaBOIOPYITHMU-
KiB, 3i6paHux y BcboMy CBiTi B mepioz 3 2003 mo 2023 p.,
BKJTIOUarouy odiliitHy craTucTuky 3i 156 kpain (1o oxo-
TUTIOE TOHAaM 95 % HaceleHHs CBiTy), a TaKOX JeTasbHi
omucu noHax 1038 cymoBux crpas 3i 113 kpaiH y nepion,
32012 o 2023 p., 3 iHdopmaiiieto ipo moHaz 5700 kepTB
Tta 3500 mpaBomopyurHukiB. MeTogonoris 360py 6asy-
€TbCSI Ha CIIeliali30BaHMX AHKEeTaxX, PO3TIOBCIOIKEHUX
cepen ypsaniB Ha mectu odinifinux Mmoax OOH (aHrmiii-
CBKiif, paHITy3bKiii, iCTIaHCBKIii, POCiChKiil, KUTAChKil
Ta apabCbKiif), Ta aHamisi odiriiinoi iHpopmaii (Hario-
HaJIbHMX 3BiTiB Mominii Ta MiHicTepcTB 10CTUILiT). AHKETH
30MpaloTh KiMbKicHI JaHi mpo izeHTudiKoBaHUX XepTB y
po3pisi BiKy, craTi, hopm eKcIuTyarariii Ta rpoMasiHCTBa,
a TaKOX iH¢opmariito Mpo 370UMHILIB Ta CTATUCTUKY KPU-
MiHQJIbHUX TiepeciimyBaHb. HamiliHicTh 326€3meuyeThest
CUCTEMOIO TIepexpecHoi MepeBipky JaHUuX 3 Pi3HUX JKe-
pen, ciBmpatielo 3 MixkHapoAHOIO OpraHisaili€io 3 Mirpa-
1ii, Mi>kHapoJHOIO opraHi3allieto mpatii Ta IHTepnonom, a
TaKOX aHaJi30M CYHOBUX pillleHb 3a moHap 30 3a3mase-
rimp BusHaueHumu nokasuukamu (United Nations Office
on Drugs and Crime, 2024a).
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CucreMaTyHMit 36ip MaHKUX AO3BOJISIE BUSIBIISITY HOBI
TeH[IeHIIii B MeTofaxX BepOyBaHHs JKepTB, 3MiHM B reorpa-
ii TopriBmi MOOBMM Ta OLIHIOBATM BPa3iMBICTh Pi3HMUX
CcoLiaJIbHMX TIPyI. BCTaHOBIEHO MIMPOKE BUKOPUCTAH-
Hs UMPPOBUX TEXHOJOTIl: yacTKa >KepTB CeKC-TOPTiBii,
3aBepboBaHNMX vepe3 COIiaibHi Mepexi y demeparbHUX
cripaBax y CIIA, 3pocia 3 30 % y 2000-2020 pp. mo 41 %
y 2021 p. (Wheeler, 2022). 37104MHIIi BUKOPUCTOBYIOTH JBi
OCHOBHI cTparerii, BusHaueHi YripasiaiHHam OOH 3 nutaHb
HapKOTMKIB i 3JIOUMHHOCTI SIK «momoBaHHs» (hunting) —
aKTUBHUII Ta aHOHIMHMII TIOIIYK BPasJMBUX OCi6 — Ta
«pubonosys» (fishing) — macuBHe 3aydeHHSs KepTB yepes
onnaitu-oronomenHs (U.S. Department of State, 2024a).
ToproBIli JTIOABMIU aKTUBHO €KCILTYaTyIOTh TaKi IiaTdop-
mu, sk Facebook, Instagram, TikTok, caiiTu 3HaiioMCTB
Tinder Ta Bumble, irpoBi rutardopmu uepes ¢eitkosi mmpo-
dini, omaHnMBi oromoieHHs PO POGOTY, OGIITHKY MO-
JlelTbHO1 Kap’epy (SIK y pe3oHaHcHii cripasi GirlsDoPorn)
Ta crpareriio «boyfriending» — poMaHTHUHe 3aMaHIOBaHHS
(Nikkel, 2024). OTpuMmaHi faHi cBimuaTh Mpo TpaHchopma-
1Ii}0 MeXaHi3MiB TOPTiBIIi JTIOAbMM B YMOBax nydpoBsisariii,
mo moTpebye ajmamnTarii Mi>KHAPOZHO-IIPABOBUX iHCTPY-
MEHTiB 10 HOBMX GOpM eKcIlTyaTaliii.

Teorpadist Toprisi mrombmMy TaKoXK 3MiHMIACS: y 2022
p. criocTepirasiocst 3poCcTaHHsI KiIbKOCTI imeHTHhiKoBaHUX
kepTB Ha 25 % mopiBHsHO 3 2019 p., mpuYoOMy HaibinbIIe
3poctaHHs BigOynmocs B IliBHiuHiT AMepuli, 3axinHiit Ta
IliBnenHii €Bpori (45 %) Ta kpaiHax AQpuky Ha MiBAEeHb
Big Caxapu. llloHaiimeHuie 162 pi3Hi HaliOHAJbHOCTI
cTaBaii 06’€KTaMu TOPTiBJIi 40 128 KpaiH IIpM3HAUYEHHS,
Xoua GinbIIicTh KepTB (58 %) eKCIUTyaTyIoTbCSI B MesKax
HanioHanbHUX KopaoHiB (United Nations Office on Drugs
and Crime, 2024b). B Adpuii nepemiiieHHsT HaceleHHs
BHACTIOK 3MiHM KJIiMaTy KOPeNIO€ 3 KiTbKiCTIO adpu-
KaHCbKUX XepTB, imeHTHdikoBaHMX y EBpomi (61M3bKO
2000 oci6). YV IMiBgenHii Asii criocTepiraeTbcst 3pocTaHHs
TOPTiBJIi JIOAbMY 3 METOI0 IMPUMYCOBOTO HUTIO0Y (6IU3b-
ko 200 sxkepTB), a B [liBmeHHO-CXingHiit A3ii — 3 MeTOIO Ki-
6epiraxpaiicTsa, e KepTB 3aMaHIOITb i 3MYIIYIOTh 10
onnaitH-agep (United Nations, 2024). YV Cxigniit EBporri Ta
LlenTpanbHiii A3ii, Bkiroualouu Kupruscras, piBeHb ifeH-
Tudikamii >XepTB He AOCIT MOIIaHAEeMiYHOro PiBHS, IO
KOHTpPAcTye 3 25 % 3pOCTAaHHSIM Y CBiTi Ta 45 % 3pocTaH-
HsM y [TiBHiuHI AMepulli Ta 3axifHiii €Bporii B epiof, 3
2019 o 2022 p. (Tuhsinov, 2024). AHaJ1i3 Bpa3nuBUX TPym
ITOKAa3Ye, 10 JKiHKM Ta [iBUaTa CTaHOBJISATh 61 % ineHTUdI-
KOBaHMX XXepTB, mpuuoMy 60 % AiBuat MifgarTbCs ceKCy-
anbHil ekcrutyartanii. 1iTu 3apa3 cTaHOBSITh Maiike 40 %
ycix JkepTB (3pocTaHHs Ha 31 %y 2022 p.), mpuuomy 45 %
XJIOMTYMKIB €eKCIUTyaTyIOThCsSl [IJI1 MPUMYCOBOi Tpali Ta
47 % nnst mMpUMycoBOi 370uMHHOCTI Ta ske6parTsa (Unit-
ed Nations Office on Drugs and Crime, 2024b). MirpanTtu
€ Bpa3mMBMMU 4depe3 (piHAHCOBY HeCTabiNbHICTh, MOBHI
Gap’epu Ta cTpax HAernopraiii, 0co6IMBO KiHKM-MirpaHTI
Ha He6Ge3meuHux Mirpaniiinux mapmpytax (International
Organization for Migration, 2024).

CyyacHa cucreMa MiKHApOIHOI MPOTUAil 6a3yeTbCst
Ha JIBOX KJIIOUOBUX iHCTpyMeHTax. [Tepmm € Protocol to
Prevent... (2000) (TlaslepMCbKMI1 TIPOTOKOM), SIKUIA AOTIOB-
Hioe Konpenilito OOH mpoTu TpaHCHaIiOHaJbHOI Opra-
Hi30BaHOI 3JI0UMHHOCTI. [Ipyrum iHcTpymeHTOM € Coun-
cil of Europe Convention on Action against Trafficking in
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Human Beings (CETS No. 197) (2005), sika GyHKIIIOHYE SIK
MPOBIIHNUI perioHaNIbHUII MeXaHi3M, OpieHTOBaHMUII Ha
npaBa soauan (Jovanovic, 2018). ITasepMcbKMit IPOTOKON
30cepeyKeHnit Ha KpUMiHaisallii Ta IpaBOOXOPOHHII [ii-
SITBHOCTI, TOAi SIK €Bpornelicbka KOHBEHIIisSI Harojollye Ha
TpaBax i 3aXMCTi KepTB, PO3MISAAI0UYM TOPTIBIIIO JIOAbMMU
HacamIepes sSiK opyIleHHs mpas JroauHu. The Protocol to
Prevent... (2000) 6yB yxBasieHuit [eHepasbHOIO AcaMbIe€eio
OOH 15 mucromaga 2000 p. i HAGYB UMHHOCTI 25 TPymHS
2003 p. ITporokon 6yB patudikoBanmii 185 nep>kaBamu-y-
YACHUIISIMMU, 10 AeMOHCTPYE IMI06aTbHUI KOHCEHCYC LI0NI0
HeoOXiHOCTI CKoOpAMHOBaHMUX Aiit. Opuanuno IIpoTokon
monoBHIoe Koupenirito Opranizamii O6’e¢mnanux Harii
MPOTY TPaHCHAIIOHAJIbHOI OPraHi30BaHOI 3JIOUMHHOCTI i
MOBYHEH TIYMaYMTHCSI Pa30M i3 Helo, 1[0 03HAYaE, 1o 6a-
rato rnosioskeHb KoHBeHIIii Tpo MikHapogHe CIiBpOGITHM-
LITBO, eKCTPAIMIIiI0 Ta B3a€MHY MTPABOBY JAOMOMOTY 3aCTO-
COBYIOTBCSI 10 BUITAIKiB TOPTiBJIi TIOAbMMA.

[MigmyakTtn (b) Ta (c) CraTTi 3 BCTAHOBJIOIOTH KPU-
TUYHi IpaBOBi rapaHTii. HecyTTeBicTh 3roau o3Hauae, 110
3roJa KepTBU Ha repenbavyBaHy eKCIUTyaTallilo opuand-
HO He Ma€ 3HAUeHHSI, SIKIIO 6y BUKOPUCTAaH]I HE3aKOHHI
3aco6m. Lle mosokeHHS € PyHIaMeHTaTbHUM It 3aXUCTY
SKEPTB, OCKIJTIbKY BOHO BU3HAE, IO 3T0/Ia, OTPMMAaHA LIS~
XOM OO6MaHy, MpUMyCy abo 3J0BKMBAHHS BPa3auBiCTIO,
He MOXXe BBasKaTuCsI JO6POBiIbHOO Ta MOiH(GOPMOBAHOIO.
3axucT miTeil rnepembayvae, 10 BepOyBaHHS, IepEBE3EH-
Hsl, Tiepefavya abo ofepskaHHs OIUTUHU (OyIb-sIKOI 0cO6U
BiKOM [10 18 poKiB) 3 MeTOI0 eKcILTyaTallii aBTOMaTUIHO
BBAYKA€THCSI TOPTiBIIEIO JIIOAbMM, HABITh SIKIIO )KOIHI 3aC0-
6V TPUMYCY He BUKOPUCTOBYBaIMCS. Lle ToIoKeHHS 10pK-
IUYHO 3aKpiIlUTIOE HEBiZ €MHY BPa3IuBiCTh HiTel, BU3HA-
104U, 1110 Yepe3 CBiii BiK i pO3BUTOK BOHY He MOKYTb JATU
roiHopMoBaHy 3romy Ha eKcIuryararlifo. ITajepMcbKuii
MPOTOKO/M 3ampoBaguB MiKHapOOHO BM3HAHUIA MiAXif,
3aCHOBaHMII Ha TPbOX CTOBMAX: MepecTigyBaHHS (prose-
cution), 3anobiranHs (prevention) Ta 3axuct (protection)
(Heinrich, 2010). YV vacTuHi mepectigyBaHHS MPOTOKOJ
3000B’s13y€ AepskaBy KpUMMiHaTi3yBaTH AisSIHHS, ITOB’s13a-
Hi 3 TOpriB/Iel0 JIOAbMMU, Ta 3a6e31euyBaTy MiKHapOJHE
cniBpo6iTHMIITBO. KpuMiHasti3allis moBMHHA OXOIUIIOBA-
TU He JIKIIe caMy TOPTiBJIIO JIIDJbMMU, a ¥ TIOB’sI3aHi 3 HEI0
nii. JlepskaBy 3000B’s13aHi BCTAHOBUTY CYBOPi ITOKapaHHS,
CYMIipHi 3 TSIKKiCTIO 3JI0UMHY, Ta 3a6e31meunT eheKTUBHE
pO3CiTiIyBaHHS Ta Mepec/iilyBaHHS TOPTOBILiB JTIOAbMMU.

V uactuHi 3axucty IIpoTOKONn Tmepenbavae 3axonu
ST (i3MYHOTO Ta TICUXOJIOTIYHOTO BiTHOBJIEHHSI KEPTB,
BKJIIOYAIOUM MEOVYHY IOTIOMOTY, JXUTIO, TCUXOJIOTiUuHe
KOHCY/IbTYBaHHSI, TTPABOBY JOMOMOTIY Ta MOXJIMBICTh Ha-
JAHHS CTATYCy TMMUYACOBOTO a60 MOCTITHOTO MPOKUBAHHS
(Heinrich, 2010). LIi monoykeHHsT po3po6iieHi 1j1s1 3a6e3rie-
YeHHsI KOMIUIEKCHOI BiJIIOBii, e TIpaBOOXOPOHHA [Iislib-
HICTh [TOTIOBHIOETHCS TYMaHITApPHOIO Ta IPABOBOIO ITiJl-
TpUMKOI0. OHaK BapTO 3a3HAYNTH, 10 6AraTo MOJOKEHD
MPO 3aXMUCT KepTB chOPMY/IbOBaHI y peKOMeHJalliliHii
dbopmi, 3anuiiaoun gepskaBaM 3HAYHY CBOOOMY [Hiii y ix
imrmemenTanii. KoMoHeHT 3amobiraHHs BK/IIOYAE 3aXO-
Iy 3 iHbopMyBaHHSI TPOMaJICHKOCTI PO PU3UKU TOPTiBIIi
JIIOObMMU, COLIia/IbHI Ta eKOHOMIUHI iHilliaTUBY, CHPSIMOBaHi
Ha 3HMKeHHST BPa3/IMBOCTI MTOTEHIIIITHUX KepPTB, Ta 3yCUJI-
JISL OO 3MEHIIIeHHSI TTOTUTY, SIKUIT CTUMYJTIOE eKCILTyaTa-
11ir0. I[IpOTOKOJ BU3HAE, 1110 TOPTIiBJISI JTIOAbMM IIPOIIBITAE B

yMoOBax 6iTHOCTI, IMCKPUMiHAIIii Ta BiICyTHOCTI MOK/IMBO-
CTeji IS OCBIiTH Ta MpaleBIalITyBaHHS, 8 TOMY e(eKTUBHE
3ar06iraHHs MoTpebye YCyHeHHS IUX MePIIOPUINH.

ImniemeHnTanisi IlajiepMCbKOTO IIPOTOKOJIY Ta
npo6iema guc6anancy. He3paskarouy Ha MIVPOKY PaTu-
(dikamiro [TasepMcbKOTO MPOTOKOMIY Ta BKIIOUEHHST 110TO
BM3HAUEHHS 10 HalliOHAJTbHOTO 3aKOHOJABCTBA 6araTbox
Jep>kaB, 10TO peajibHMII BIUIMB Ha 3aXMCT KepTB OyB 00-
MmexxeHuM. Hampuknaz, Benuka Bpuranisi immiemeHTy-
BaJia BM3HAUEHHS TOPTiBJi JIogbMu 3 IIpOTOKOY Y CBiit
Sexual Offences Act of United Kingdom (2003), xpumiHa-
JIi3yBaBIIIN TOPTIiBJIIO JIIOAbMIU 3 METOI CEKCyaIbHOI eKC-
TTyaraiiii, a 3romom posimpuia 11i nonoxkeHHst B UK Mod-
ern Slavery Act (2015). Lleit muc6ananc Misk 060B’I3KOBUM
KPMMiHQJIbHVMM TepecyiLyBaHHSIM Ta 4acTo GaKyIbTaTUB-
HMMM 3aXOHaMM 3aXMUCTy CEpPIO3HO MigpPUBAE 3aralabHy
edexruBHicTb [TpoTokomy. SKIO mAepskaBa He 3abe3reuye
HaJifHOTO 3aXMCTY, KePTBU, MO6GOIIOYNCH TOilii a6o
MPOMIOBKYIOUM CTPAKIATU, BOTIIOTh He CITiBIIPALIIOBATH 3
MIpaBOOXOPOHHMMM OpraHamu abo iTH B miAmiuis. Ik pe-
3y/IbTaT, €PEKTUBHICTh KPUMiHAIBHOTO TEpecTigyBaHHs
3HMKYETHCS, OCKIJIbKY 6e3 CBigueHb Ta CITiBITpalli KepTB
cTae Habarato ckaajHille IPUTITHYTM TOPTOBLIB O Bij-
nosiganbHOCTI. [[pakTuKa mokasye, 110 yCITiliHe mepeci-
JMYBAHHS 3JIOYMHIIIB MPSIMO 3aJIEKUTh Bif 3a6e3MevueHHs
6e3IeKy Ta MiATPUMKI KepPTB.

AnHani3 Mi>kHapoJHOI MPaKkTUKU MOKa3ye MO3UTUBHI
pe3ynbTaTy iMIuieMeHTallii [TajepMcbKoro mpoToKoIy Ta
IHIIMX MDKHAPOOHMX iHCTPYMEHTIB y psifli €BPOIECbKMUX
kpaiH. [locBig kpain €EC neMOHCTpPYyE, 0 CUCTEMATUUHE
3aCTOCYBaHHS KOMIUIEKCHOTO MiAX0ay 0 60pOThOU 3 TOP-
riBjIero JI0AbMM A€ BUMIPHI pesyabTaT B imeHTudikaiii
SKepPTB Ta MPUTSITHEHHI TOPTOBIIiB [0 BiJIMOBigaabHOCTI.
3HAUHMI TIporpec 6yB AOCATHYTUI y E€BpoIIi: y mepion, 3
2018 mo 2023 p. y mexkax nporpamu EMPACT 6yno mpo-
BemeHo 5555 apemrtiB Ta 4690 poswiimyBaHb, KOH®ic-
KOBAaHO aKTMBIB Ha cymy moHaj 39 muH €Bpo (European
Council of the European Union, n.d.). ¥ 2023 p. 3aBasiku
nism €C 6yno mpoBeneHo 457 apemTiB Ta KoH(pickoBaHO
4,1 mutH eBpo (European Commission, 2025). Oxpema ore-
patiist «[to6anbuuit JaHior» y 2023 p., cripsMoBaHa Ha
37I0UMHHI Mepexi, 0 eKCIUTyaTyIoTh XepTB 3 [liBgeHHO1
Amepuku, Asii, Abpuku, 3axigaux Bankad Ta Ykpainu,
nmo3Bomia ineHTMdikyBaTH 1426 MOTEHIITHUX KepTB Ta
3aapemityBaTtu 212 oci6.

Higepnanamu TakoX [eMOHCTPYIOTb CTiliki 3ycui-
751 B 60poThOi 3 TOpriBielo MoAbMH, 30epiraloun cTaTyc
Tier 1.V 2023 p. ypsn nepeciigyBaB 6isbliie migo3pioBa-
HMX y TOPTiBJi JIOAbMM, 3aBEPIIMB POOOTY HaJ HOBUM
HamioHaapHMM IJITAHOM [Iiif Ta 3611bIMB (GiHAHCYBAHHS
Ha Jjioro peamisarito (U.S. Department of State, 2024d).
IHcnekIisa mpari crBopuia migposain i3 30 oci6, mo 3a-
JIMA€TbCSI BUKIIOYHO PO3CIiAYBAaHHSIM TPYAOBOi eKCILTy-
aTallii, BK/IFOUalouy TOPTiBJIIO JIOAbMU. YPS, BXKUB 3aX0-
IiB /1 3amoGiraHHsT KPMMiHAIbHIlM eKCIuTyaTarlii JaiTeii,
BK/TIOUAIOUM TTPOBEIEHHS JOCTIIKEHHS 0[O0 G0pOoThOU
3 KPMMiHQJIbHOIO eKCIUTyaTalli€lo B IIKOJIaX Ta CTBOPEH-
HSI HalliOHaJbHOI rapsiuoi JiHii Ta OHJIAltH-TIOPTaTy [JIsS
SKepPTB KPMMIiHAIbHOI eKCIUTyaTallil Ta BpasanBOi MOJIO-
ni. 'V 2023 p. moninis iHinioBana 214 po3ciigyBaHb 000
TOPTiBJi JogbMM (TIOpiBHSIHO 3i 178 y 2021 p.), a ypsn,
nepeciigyBas 218 migo3proBaHMX Y TOPLiBIi JIIOABMU
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(nopiBHsHO 3 201 y 2021 p. ta 120y 2020 p.) (U.S. Depart-
ment of State, 2023).

Ha piBai €C 3arajioMm KiJIbKiCTb 3apeecTpOBaHUX
skepTB 3pocia Ha 20,5 % y nepiof 3 2021 o 2022 p., mo
MOB’SI3a2HO 3 MOKpaleHHsIM BusiBneHHs! (Directorate-Gen-
eral for Migration and Home Affairs, 2025).V 2023 p. B €C
6yn0 3apeectpoBaHo 10 793 >KepTBM TOPTiBJi JIOABMU,
Mo Ha 6,9 % 6Ginbie, Hixk y 2022 p., i € HABUIIMM 3ape-
€CTPOBaHMM TOKa3HMKOM 3a mnepiog 2008-2023 pp. (Eu-
rostat, n.d.). KiibKicTh 3acCy/sKeHMX TOPrOBIIiB JIIOAbMU B
€C 3pocna Ha 10,1 % -3 2097 y 2022 p. no 2309 y 2023 p.
IOupektuBa €C mpo 60poTbOY 3 TOPTiBIEIO JTIOIbMMU, YX-
BasieHa y 2011 p. Ha ocHOBI [TaylepMCbKOTO TTPOTOKOTY Ta
KonBewntiii Pagu €Bpormu, BU3HAE TOPTIBIIO JIOObMU He
Jiyiie 3JIOUMHOM, a 178 IIOpYyHI€HHSIM IIpaB JIOOWHM, BCTA-
HOBJIIOIOUM OOGOB’SI30K JIepsKaB-WIEHiB 3aXMILATU JKEPTB
He3aJIe)XHO Bif KpaiHu ix noxomkeHHs (European Com-
mission, 2025). Y uepBHi 2024 p. €EC BUpimmB 10maTH eKC-
TTyaTallilo CyporaTHOro MaTepMHCTBA, TPUMYCOBI IITIO-
06U Ta He3aKOHHE YCMHOBJIEHHS SIK (OpMM eKCIuTyaTalii,
IO OXOIUTIOIOTHCST 3aKOHOAaBCcTBOM E€C mpo 60poThby 3
TOPTiBJIEIO JIIOJIbMU, & CBilOMe BUKOPUCTAHHS MOCIYT, 1[0
HaJIal0ThCSI JKePTBOIO TOPTiBJIi JIIOJbMU, CTAJIO KPUMiHAJb-
HUM 3JIOUMHOM, SIKUI1 Kapa€eTbCsl e(eKTUBHUMMU, TTPOTIOP-
LifHUMM Ta CTPUMYIOYMMY CAHKILiSIMMA.

Keiic-crani, 1m0 aHali3yoOTh CyAOBi CIIpaBu 3 pi3HUX
IOPUCAMKILI, MO3BOJISIOTh BU3HAUUTH, SIK TIOJIOKEHHS
IManepmcbkoro mporokony Ta KonBeHuii Pagu €Bponu
TpaHCcHOPMYIOThCSI B MPABO3aCTOCOBHY MPAKTUKY B Pi3-
HuX dopmax ekcruryaTalii. 3HAaKOBUMM pillleHHSIM CTajia
cipaBa Case of Rantsev v. Cyprus and Russia (2010), e
€BpormneiicbKuit Cya 3 TIpaB JIOAMHY BIepile 6e3mocepe]-
HbO 3aCTOCYBaB BM3HAueHHS TOPriBii jogbmu 3i CrarTi
3(a) [TaepMCbKOro MPOTOKONY [IJis TymaueHHs CTaTTi 4
€Bporelicbkoi KoHBeHIii. [IBannsatupiuna OkcaHa PaH-
1eBa npubyna Ha Kimp 3a Bi3oo apTUCTKM OJiT POOOTU
B Kabape — cxema, 10 CUCTEMAaTUYHO BUKOPUCTOBYBA-
Jlacst Ijis ceKcyasibHOI ekcriyarariii. ITicas KoHdickaii
racropTa Ta CIpo6u BTedi Moilisl moBepHyna ii po6o-
TOIABIII0 3aMiCTb HAJIaHHS 3aXUCTY, IO MPU3BENIO 0 ii
TpariyHoi 3arubeni. €Bpormneiicbkuit cyn 3 mpaB JIOOU-
HM BUSIBUB ropyiieHHs Crarteit 2, 4 Ta 5 €BporeicbKoi
KOHBeHIii Ta 3000B’13aB Kinp Burutatutu 40 000 €Bpo
KomrieHcarrii. Cyn BU3HAUMB TPU KaTeropii MO3UTUBHUX
3060B’s13aHb JIepskaB: 3aKOHOIaBYa KpMMiHaji3allis, ome-
paTUBHI 3aX0AV 3aXMUCTY IOTEHI[IIHUX KePTB Ta e(heKTUB-
He posciimyBaHHS. [lolmMpeHHs 10pUCHpPYLeHIii 3 Mpas
JIIOMVHY Ha TPYOOBY eKCIUTyaTallilo BimOymocst y cripasi
Case of Chowdury and Others v. Greece (2017). Copok
IBa MirpaHTy 3 banmiazmen mpaioBaay Ha TOTYHUYHUX
dbepmax mig HarsIMOM 036pO€HOI OXOpPOHM 6e3 OIIaTh
Tpalli; CTpaiK 3aKiHYMBCS 3aCTOCYBAaHHSM BOTHEIAIbHOI
36poi, B pe3y/bTaTi 4oro 6y710 MOpaHeHO MOHAA TPUALSATH
oci6. T'penbkuii cym BMIIpaBAaB MiACYIHMX Ha ITiacTa-
Bi ¢GopMmanmbHOi cBOGOAM POGITHUKIB MOKUMHYTU (Bepmy.
E€BpOIeNCbKUIA Cy[, 3 MPaB JIOAVMHY OLHOCTAaiHO BUSIBUB

nopyureHHs1 CTaTTi 4, MpU3HAYMBIIY BUILIATY oHam 500
000 eBpo KOMIIEHCAIlii, MTiATBePAUBIIN, IO 3T0/Ia KEPTB
He BUKIIIOUAE KBasidikariito Ik mpyuMycoBOi Ipalli, Koiu
3JI0BXXMBAIOTh iXHIM Bpas3iMBUM CTaHOBHUIIEM. JloMalIHe
pabCcTBO HEMOBHOMITHIX posrsizanocs y crpasi Case of
Siliadin v. France (2005) — mepiromy pimeHHi €Bporeii-
CBKOT'O CY[y 3 IPaB JIOAWHMU, 1[0 KOHCTATYBaJIO TIOPYIIeH-
Hst CraTTi 4 €BporeiicbKoi KOHBeHIIii. 15-piuHa AiBumHa
3 Toro mpaijoBasa JOMaUIHbOIO IPUCTYTOI0 TOHA, YOTH-
pu poku 6e3 oruIaTH, Mpaiooun o 15 roaguH Ha no6y 3
KOH(}iCKOBaHMM MacIopTOM. EBpoOIeiicbkuit cyn 3 mpaB
JIOOUHY BUSIBUB nopyiieHHs CTaTTi 4, BiA3HaUMBIIM Hea-
JleKBaTHICTh ()paHITy3bKOTO 3aKOHOJABCTBA ISl Tepecti-
JIyBaHHS TaKMX [iii. PillleHHs CrIOHYyKao AepskaBU-WieHU
Pagu €Bpony KpyMiHamisyBaTi cydacHi popmu pabeTsa.

TopriBast opraHaMu cTaia IpeAMeTOM IIepIIoro 3acy-
IokeHHs y Benukiit Bpurawnii srinno 3 UK Modern Slavery
Act (2015) y cripasi R v. Ike Ekweremadu, Beatrice Ekwere-
madu, and Obinna Obeta (2023). HirepiiicbKuii By TMaIHMIT
TOproBelb OyB 3aBepOOBAHUIT OOIISTHKOIO POGOTH ISt
TpaHCIIaHTallii HUPKY NOHbILIi ceHaTopa BapTicTio 80 000
¢dyHTiB crepninris. MeguuHuit mepcoHan Royal Free
Hospital BusiBuB ekcrutyataiiito. Byno BrHeceHO BUPOKU
BiJl YOTMPBOX 10 JeCSTH POKiB 11036aBieHHs Boii. CripaBa
cTana mnperefeHToOM JIJisl ITepeciIigyBaHHsl TOPTiBIi opra-
HaMM Ta TPOJEMOHCTpPyBajia PO/Ib MeIMUHMX IIpalliB-
HUKIB B imeHTMdiKalii kepTB. ABCTpasiiicbka MpaKTHUKa
npencrasieHa cripaBoto Case of Queen v. Tang (2008) —
TepIiMM 3aCyIPKeHHSM 3a pabcTBo B icTopii kpainu. ISt
KiHOK 3 TainaHmy mpaiioBanu B 60peti, o6 BUTIATUTH
ITyYHMit 60pry po3mipi 40 000 gosn. CIIA, 06cTyroBy0Un
6;13bK0 900 KITieHTiB KOKHA 3 KOH(iCKOBaHMMM MacIop-
Tamu. Bucokuii cyn migTprMaB KBamidikailito sik pabcTBa,
[OCTaHOBMBIIMY, 1110 OOBMHYBaY€HHIO He MOTPiOGHO TOBO-
IUTK 06i3HaHICTb MifcyaHOI PO pabCcbKMii CTATyC SKEPTB.
Cnenudika IlentpanbHoi A3sii Bimo6paskeHa y crpaBi
Case of Nurbekov et al. (2008) Tpo BHYTPillIHIO TOPTiBJIIO
moabMu. OpraHizoBaHa rpyra oTpumana BUpPOKM Bif 10
1o 12 poKiB 11036aBIeHHS BOJIi 3TiIHO i3 3aKOHOAABCTBOM,
rapMoHi3o0BaHMM i3 [TajlepMCbKMM ITPOTOKOJIOM.

CucreMaTu3allisi CygoBOi IPaKTUKM BUSIBJISIE KpUTUU-
Hi Tpo6IeMu: HAI[iOHA/IbHI CyIM BUMIPABIOBYIOTh TOPTOB-
11iB JTIObMM Yepe3 HelpaBuIbHe TIyMaueHHs 3TOIM JKep-
TBU; TIPABOOXOPOHHI OpraHy He MOXYTh iIeHTUdiKyBaTU
kepTB cepen, mirpaHTiB. Y Hinepnangax, npu 4732 igeH-
TU(diKOBaHUX KePTBaX, KibKiCTb 0OBMHYBATbHUX BUPO-
kiB 3meHuyeThesl (GRETA, 2023). Y Kupruscrasi )XogHOTO
06GBMHYBAJIBHOTO BUPOKY He 6y/I0 BUHECEHO TPU POKM ITO-
crinp. HanioHanbHi MexaHi3Mu pectutyiii HeeeKTuBHi,
o cynepeuntb CraTtTsiM 6 [lasiepMCbKOTrO IMPOTOKONY Ta
15 KouBentii Pagy €Bporm. [Ijis inmroctpanii HemosikiB
YHiBepCaJbHOTO CTAHIAPTYy Ta HEOOXiZHOCTI #0ro pos-
BUTKY ITPOBeJ€HO MOPiBHSJIbHMI aHali3 i3 perioHalIbHUM
iHcTpyMeHTOM. [TOpiBHSIIbHUII aHaJli3 KIOYOBUX IOJO-
skeHb [Tamepmcbkoro mporokony OOH Ta Konsenriii Pagn
€Bpornu mpeacTaBiennii y Tabmumii 1.

Ta6amug 1. [TopiBHSUIbHMIE aHAaJTi3 KITIOUOBMX MONIOKeHb [TasiepMcbKkoro mpoTokoay OOH ta KonBeHniiii Pagy €8ponu

ITasiepMCbKMIT IPOTOKOI

Kpurepiit (OOH)

Kousennisa CETS No. 197
(Papa €Bpomnn)

Kputnuna BigminnicTs / LliHHicT
CETS No. 197

Pik IpUItHATTS/HAOY TTS

- 2000/2003
YYHHOCTI

Binbu cyyacHuit craHAapT,

2005/2008 o
afanToBaHuii 10 KpuTuky [porokony

Foreign Affairs, Vol. 36, No. 1




4< Research Articles \/\
Tabnuniist 1. [IpomoBKeHHS
Kpurepiii ITanepMcbKMII MPOTOKOJI Konsennist CETS No. 197 Kpuruuyna BigmiHHicTb / LIiHHICTB

(OOH)

(Papa €Bpomnn)

CETS No. 197

OcHOBHMIT POKYC

Kpuminanizanist Ta 60poTsba
3 OpraHi30BaHOIO0 3/IOUMHHICTIO

[TpaBa moAMHM, TIGHICTb T
He0TOPKaHHICTh 0cO6U

[psiMO CTBEPIKYE, 110 TOPTiBIISI
JIIOIBbMU € TTOPYIIEeHHSIM TIPaB JIIOIVHI

Cdepa 3acTocyBaHHS

TpaHCHAIiOHAJIbHI 37I0YMHY,
MOB’sI3aHi 3 OpraHi30BaHOI0
3JI0YMHHICTIO

Vci bopmu Toprisi
JIIOABMU (HalliOHAIbHA,
TpaHCHAIliOHAJIbHA, TTOB’sI3aHa
Y Hi 3 OPI3JI0YMHHICTIO)

OxoruteHHS BCix opm ekcriTyaTanii
PO3IIMPIOE IOPUCAUKIIIIO

Mogenb pearyBaHHs

«3Ps» (mepewifyBaHHS,
3aro6iraHHs, 3aXUCT)

«4Ps» (momaBaHHS MapTHEPCTBa
Ta IIOCUJIEHHSI 3aXICTY)

Posmnpennii, opieHTOBaHMI
Ha YXepTBY HiAxif,

3axony 3aXUCTY KePTB

PexkomeHoBaHi/[IMcKpeniitHi
(0CO6IMBO CTATYC TPOKMBAHHS)

OG6OB’SI3KOBI (IIMPOKMIT CITEKTP
IOTIOMOTY Ta TiATPUMK)

[TostoskeHHSsT IIPO 3aXMCT G IIeapi,
MIYPOKi Ta CyBOPO chopMy/IbOBaHi

MexaHi3M MOHITOPUHTY

KoudepeHntiist cropin
(IO TUYHMIA, OTJISITOBI)

GRETA (He3anexHuit
eKCIIePTHUI OpraH 3 IPaBoOM
Bi3MTiB Ta MaHIATOM Ha
pekomeHaIii)

3abesrneuye CyBOpUii, HETIOTITM30BAHMIA
Ta 060B’SI3KOBUI MOHITOPUHT
iMruiemMeHTan;i

II>kepeso: ckiaieHo aBTOPOM Ha ocHOBIi Protocol to Prevent... (2000), Council of Europe Convention on Action against

Trafficking in Human Beings (2005), K.H. Heinrich (2010), M. Jovanovic (2018)

IpencraBieHnit TOPIBHSIBHUIE aHaIi3 HAO4YHO Je-
MOHCTPYE eBOJIIOLiI0 MiskKHapOLHO-TIPABOBOTO MiIXOIY N0
60poThOM 3 Toprisiero moabmu. Kousenist CETS No. 197
SIBJISIE COBOIO0 SIKICHO HOBMIT eTam Y PO3BUTKY MPABOBUX
CTaHJAPTIB, 10 XapaKTepU3YETHCS MePexosoM BiJ, Kpu-
MiHaJIbHO-OPi€HTOBAHOI MOMeNi 0 KOMILJIEKCHOI ITpa-
BO3axMCHOI Mofeni. dyHIaMeHTa/bHe 3HAUeHHS Mae€
TpaHcopMallis peKOMeH/I0BaHMX 3aX0/[iB 3aXMUCTY KEPTB
B 000B’SI3KOBI JlepykaBHi 3000B’I3aHHSI, 1[0 3HAYHO ITiIBU-
ye eeKTUBHICTD MPOTUAiT I[bOMY TPaHCHAI[iOHATBHOMY
310unHy. [IpakTnyHa epeKTUBHICTh perioHaJbHOTO TIif-
X0y HaOYHO J1€MOHCTDPYETbCS TOCBIJOM €BPOIIECHKUX
Kkpain. Y Himepnangax imruieMeHTAalliss 060B’SI3KOBUX
cranpaptiB Kousenuii CETS No. 197 npusBena 10 CTBO-
peHHS CIlellia/li30BaHOro MiApO3AiNy iHcmekiii mpani 3
30 crmiBpOGITHMKIB, 10 3a/IMa€TbCST BUKIIOUHO PO3CITiIy-
BaHHSIM TPYIOBOi eKCIUTyaTallii, Mo CIpusio 36iIbIIeH-
HIO KiJTbKOCTi pO3C/igyBaHb TOPTiBIi ombMu 3i 178 y
2021 p. mo 214 y 2023 p. Ta 3pOCTAaHHIO KiJIbKOCTi TOPTOB-
1IiB JIIOABMU, IPUTSITHYTUX IO BiAIOBigaabHOCTI, 3i 120y
2020 p. mo 218y 2023 p. (U.S. Department of State, 2024e).
VY Benprii cucreMaTuuHe 3aCTOCYBaHHS ITPaBO3aXMCHOTO
nigxony CETS No. 197 mpu3Besio 0 3HAYHOTO 306i/IbIIIeH-
HSI JOTIOMOTM XKepTBaM 4epe3 Jep>KaBHi MPUTYIKU TPU
36epeskeHHi BMCOKOTO PiBHS 3aCyI)K€Hb TOPTOBIIiB JIIOIb-
mu (U.S. Department of State, 2024b). HatomicTs y Kup-
I'M3bKiii Pecrybiilli, sika MOKIAAA€ThCsl HacamIiepen Ha
TMamepMchKMii TTPOTOKON 6€3 TOTY)KHOTO PerioHaJTbHOTO
MeXaHi3My, TPoTsArom 3BiTHOTO nepiogy 2023-2024 pp. He
Oys10 BUSIBJIEHO XKOAHOI oditliiiHo imeHTMdikoBaHOI Xep-
TBU B MeXaxX KPMMiHaJbHOTO CYJOUYMHCTBA, HE3BasKAUM
Ha HasIBHiCTb 3aKOHO/IABCTBA, sIke opMaIbHO BiJITOBiTa€e
MDKHApOAHMUM CTaHJapTaM.

MexaHism GRETA 3 jioro He3ajJeXXHUM €KCIIePTHUM
CTaTyCOM Ta MOHITOPMHTOBMMM ITOBHOBA)KEHHSIMY YCYBA€E
KPUTUYHUI HeJloiik TlanepmMchbKOro mpoTOKOIY B YacTu-
Hi BigcyTHOCTI edeKTMBHOrO HAMISIAY 3a iMIIEMeHTalli-
€10 Mi>KHApOLHMX 3000B’s13aHb Ha HAlliOHAJIBHOMY DiBHI.
Perynsipui Bisutu GRETA 1o nepskaB-yyacHULb Ta My6si-
Kallisl JeTaabHUX 3BiTiB PO OL[IHKY CTBOPIOIOTh CUCTEMY
MiZ3BiTHOCTI, SIKOi OpaKkye B YHiBepCaJTbHOMY MeXaHi3Mi,

ne Kondepenniss CTopiH Mae mepeBaskHO IOJiTUUHUI
Ta OMISNOBUII XapakTep, 6€3 MOXKIMBOCTI ITPOBEIEHHS
060B’I3KOBMX 1HCITEKIIilT Ta PO3POOKY KOHKPETHUX PEKO-
MeHJalliil [O[0 YCYHeHHS BUSIBJIeHUX HeJOiKiB.
PerioHa/ibHa €BOJIOLiSI CTAHAAPTIB Ta I/I00AJIb-
Hi TeHAeH1ii B TopriBai moagbmu. Kousenist CETS
No. 197, sixa Habyna ymHHOCTi y 2008 p., CTAHOBUTH 3HA-
YHMIT TIpOTpec MOPiBHAHO 3 ITalepMCbKMM ITPOTOKOIOM
(Jovanovic, 2018). Bona 6ysia po3po6/ieHa Ijist yCyHeHHst
HeJ0/iKiB, TPpUTAaMaHHUX YHiBepCaJIbHOMY iHCTPYMEHTY,
i € IpUKIaAOM TOTO, SIK perioHasbHa IOPUCAVKIIISI peBO-
JIIOIIOHI3Ye Miaxim mo 60poTbOM 3 TOPTiBJIEIO JIOABMMA.
CETS No. 197 0oTpUMy€eTbCS IIepeBaXXHO OPi€HTOBAHOTO
Ha XePTBY ITiIX01ly, 3aCHOBAaHOI'0 HA HEIBO3HAYHOMY BU-
3HAHHI TOPTiBJi JIIOAbMU K MOPYIIEHHS TIPaB JIIOOUHY,
rigmHocTi Ta wmisicHOCTI 0co6u. L mpaBo3axucHa OCHO-
Ba Bimpisuse CETS No. 197 Bim KpMMiHaIbHO-OPi€HTO-
BaHoro ¢okycy ITamepmcbkoro mpotokomy. KoHBeHIIist
TaKOX PpO3IIMpIOE cdepy 3aCTOCYBaHHS Ha BCi GopmMu
TOPTriB/Ii JIOABMM — HalliOHAJIbHY, TPaHCHAlLliOHAIbHY,
He3aJIeXKHO Bif 3B’SI3Ky 3 OpraHi30BaHOIO 3JI0YMHHICTIO.
[Tomo 3axucty xepts, CETS No. 197 BcTaHOB/I0O€E 3HAUHO
HIMpII Ta 4iTKillle BUM3HAueHi 3060B’sI3aHHSI, IlepeBep-
mrytoun [asepMcbKuii TPOTOKOJ 3a 00CSITOM Ta 060B’sI3-
KOBICTIO 3aXMCHMX 3aXO[iB. BoHa 3060B’s13ye mepskaBu
HaJaBaTy XKePTBAM INMPOKMUII CIIEKTP 0OOB’I3KOBUX 3a-
XO[IiB OOMOMOTrM Ta MiATPUMKM, BKIOUAIOUM HeTaliHy
imeHTM(iKaIi0, JOTTOMOTY Ta IMiATPUMKY, a TAKOX Ipa-
BO Ha IOpUOMYHY KoMIeHcario (Jovanovic, 2018). Ile
MepeBOAUTh 3aXMUCT 3i cepu AUCKPElifHUX Tporpam
y chepy 060B’SI3KOBUX [epskaBHUX 3000B’s13aHb. Jloc-
Bi perioHa/JibHMX MexaHi3MiB y Pi3HMX YacTMHax CBi-
Ty IeMOHCTpPY€E Pi3HOMAaHITHICTh MigXOiB 4O GOPOTHOU
3 TOpriBiew awabmMu. JepkaBu JIaTMHCbKOI AMepuKu
po3pobuy creliaaizoBaHi MPOTOKoIM B Mexkax Organ-
ization of American States (2014), cipsMoOBaHi Ha 3aXUCT
IiTei-MirpaHTiB, SIKi CTAHOBJISITh 3HAYHY YaCTKY KepTB
y perioHi. Abpukancbkuii Coro3 mpuitHsas Ouagadougou
Action Plan... (2006), sikuit igKpecIio€e 3B’ 130K MiX TOp-
riBjero JIIbMM, OPTaHi30BAaHOK 3JOUMHHICTIO Ta TEPO-
PU3MOM, IO MOTpe6ye CKOOPAMHOBAHOI MTPABOOXOPOHHOT
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BimmoBizni. Lli perioHa/nbHi iHCTPYMEHTM TE€MOHCTPYIOTh
BaKJIMBIiCTDh afmanTallii Mi>kHapOgHMX CTaHIaPTiB 0 CIie-
UMGIiYHNX YMOB KOXKHOTO PETiOHY.

LlenTpanbHa A3isl, BaXJIMBUI perioH TPaH3UTY Ta BU-
i31y>KepTB TOPTiBJiIIOAbMY, PO3TAIlIOBAHA Ha [IepexXpecTi
MapIpyTiB Mixk €Bpornolo, Asieto Ta biuspkum Cxomom,
o pobuTth ii KIIOUOBMM KOPUIAOPOM /ST 3JIOUMHHUX
Mepek. EKOHOMiYHA HeCTabibHICTh Y MOCTPAASTHCHKUI
repiof1, BUCOKMIA piBeHb TPym0OBOi Mirpailii (0co6a1BO [0
Pocii Ta Kazaxcrany), cjiabKi mpaBOOXOPOHHI CUCTEMU Ta
KODYIILLiSI CTBOPIOIOTH CIIPUSITAMBI YMOBM JIJIsSI TOPTOBLiB
moabMu. PerioHanbHi KOHQIIKTM Ta HecTabiabHICTh Y
cycimHbomy AdraHicTaHi MOCUITIOTh BPasiauBiCTh Ha-
ceJieHHsI, 0COBIMBO 3KiHOK i miTeit, pobastun IleHTpaabHy
A3ilo0 gK IkepesioM, TaK i 30HOIO TPAH3UTY [IJIS SKepTB
cekcyasibHOI Ta TpynoBoi ekcrutyararii (United Nations
Office on Drugs and Crime, 2024b). YV 1mpomy perioHi
ckianacs crnenudiuna mpaBoBa 6asa, IO BimoGpaskae
SIK BIUIMB MiKHapOOHMX CTaHIOApPTiB, TaK i HaIliOHAJbHI
0COOMMBOCTI MOCTpaAsIHCbKMUX mepskaB. Kuprusbka Pe-
cny6nika, sika patudikysana ITasepMcbKuii MPOTOKON Y
skoBTHI 2003 p., 6y/1a ofHi€l0 3 IepuInx epkaB y perioHi,
IO MPUIHSIAa KOMIUIEKCHEe 3aKOHOMIABCTBO B IIilt cde-
pi. Constitution of the Kyrgyz Republic (2021) mictuthb
MpsiMy 3a60pOHY pabCcTBa Ta TOPTiBJIi JIFOAbMY, BCTAHOB-
JIIOI0UM, 10 PabCTBO, TOPTiBJISL JIIOABMM, €KCILTyaTallist
OUTSYO1 Tpalli Ta npumycoBa mnparis B Kupruspkiit Pec-
ny6sini He momyckaloThbesl. i KOHCTUTYIiiHI rapaHTii
CTBOPIOIOTDH NTPABOBY OCHOBY /151 BUKOHAHHSI Mi>XKHapO[I -
HUX 3000B’s13aHb Ta GOPMYBaHHS HaI[iOHAIbHOI CHCTEMU
MPOTHIIl TOPTiBIi JIOABMM. 3aKOHOIABCTBO Kupruspkoi
Pecny6s1iku y cdepi 3amobiraHHs Ta 60poTEOM 3 TOPriB-
Jielo JTIOObMM CKIafnaeTbesl 3 KOHCTUTYILII, cIiellialbHOTO
3akoHy Law of the Kyrgyz Republic... (2005) Ta iHmmx
HOPMaTMBHO-TIPABOBUX AaKTiB, L0 PeryaioloTh [islib-
HiCTh i3 3amobiraHHs Ta MpPOTUIIl TOPriBji JOABMMU Ta
3axXMCTY SKePTB TOPTiBJIi JIFOAbMM Ta iXHiX ponnuisB. Crim-
inal Code of the Kyrgyz Republic (2021) kpumiHasnisye
TopriBiao moabmMu y CraTTti 166, mepenb6avaoyu moka-
paHHS Y BUMISIA] 11036aBJIeHHST BOJIi HA CTPOK BiJ, TPbOX
IO OAMHAJLSITU POKiB, 3a/IeXKHO BiJl 0OTSKYI0UMX 06CTa-
BUH. BaXX/IMBMM acIieKTOM KMPTU3bKOTO 3aKOHOJABCTBA
€ BM3HAHHS TOTO, 1[0 3T0/Ia KePTBU Ha eKCIuTyaTallilo He
Mae 3HaYeHHS, SIKIO TaKka 3roja 6ysia oTpMMaHa MUISTXOM
3aCTOCYBaHHS HACWJIbCTBA, 0OMaHy ab0 iHIIMX He3aKOH-
HMX 3ac06iB BInBy. Ypsig Kuprusbkoi Pecrry6iiku yxBa-
JIUB HU3KY MPOTPaMHUX JOKYMEHTIB, CIIpSIMOBAaHMX Ha
60poTH6Y 3 TOPTiBJIElO JIOAbMU, BKIOUaOuM [Iporpamy
Ha 2017-2020 pp., siKa gana 3MOry MiABUIIUTYA e(eKTHUB-
HiCTb JiepskaBHUX OpraHiB y 60poTb6i 3 cydacHUM pab-
CTBOM Ta IMPUBECTU 3aKOHOJABCTBO Yy BiAMOBiAHICTb OO0
mixkHapomHoro npaBa (Decree of the..., 2017).

3rigHo 3i 3BiTOM [epxkaBHoro pgemnaprameHTy CIIA
Mpo TOpriBiio joasMu 3a 2024 p., Kuprusbka Pecry6imi-
Ka He TIOBHOIO MipOI0 BiAIIOBimae MiHiMaIbHMM CTaHIap-
TaM II0/I0 BUKOPiHEHHS TOPTiBJIi JIIOAbMMU, ajie JOK/Iamae
3HAYHMX 3YCWIb IJis1 JocsrHeHHs 11iei meTu (Trafficking in
Persons Report, 2024). OgHak IpoTIroM 3BiTHOTO Iepioay
3 KBiTHS 2023 p. 110 6epe3eHb 2024 p. ypsiz IPOAEMOHCTPY-
BaB KPUTHUUHE 3HVKEHHS e(eKTUBHOCTI, 10 TIPU3BEJIO A0
3HIDKEHHSI peiiTuHry Kpainu 3 Tier 2 mo Tier 2 Watch List.
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Opranm Biaay PoO3CIigyBa/iM Ta MepecaigyBaay MeHIIy
KiJIbKiCTh Mi03PIOBAaHMX i HE JOMOTJIMCS KOJTHOTO OOBM-
HYBaJIbHOTO BUPOKY TPeTilt PiK IMOCIi/ib, TOMi SIK y 2022-
2023 pp. 6y/0 pO3CIiAyBaHO TPUIALSTH CIIPaB IIPO TOP-
TiBJIIO JIOAPMM Ta TMEPeciIiLyBaHO TPhOX MiL03PIOBAHUX,
a'y 2021-2022 pp. 6y10 po3cIigyBaHo JIMIIe IIiCTh CIIpaB
6e3 KOMHOTO TepecTinyBaHHs UM 3acymkeHHs . Haii6inbin
KPUTUYHUM € Te, IO Ypsif He imeHTndikyBas i He Hampa-
BUB KOJIHOI SKEPTBU A0 CIYKO MiATPUMKM IIPOTATOM ITO-
TOYHOTO Tiepioxy. Ypsif BUAIIUB 4 MJIH COMiB (ITPUOIM3HO
46 tuc. non. ClIIA) HeypsiIOBMM OpraHisailisiMm [Jis JOTO-
MOT'M XepTBaM, CTBOPUB perioHajbHi KOMicCii I Koop-
IuHaLii Takoi momomoru, a LleHTp mpaieBnamTyBaHHS
IpPOMAaSTH 32 KOpAOHOM MoiHdopmyBaB 129 498 oci6 mpo
6e3mnevHy mirpatiiito (mopiBHsiHO 3 66 000 y 2022 p.), Toxi
sIKk MiHiCcTepCTBO Mpalli 3a6e3Mmeunsio rmpameBaaTyBaHH
3a KOpZoHOM 13 319 rpomapsiH yepe3 IpsiMi yroiu 3 iHO-
3emHMMM KommaHissmu (U.S. Department of State, 2024e).
KputnyHmMm HeomikoMm € Te, 0 ypsif, He ineHTudikyBas i
He HaIpaBMB KOAHOI KePTBU J0 CIIYKO MiATPUMKM, a pe-
CypCu Ji151 AOTIOMOTH XKepTBaM Ta JOCTYIHICTb IPUTYIIKiB
IIJIST KEePTB, OCOOGIMBO [IiTe€il Ta YOIOBiKiB, 3aUIIAIOTHCS
HenocraTHiMM. IIpakTuka mpaBo3acTocyBaHHsI B Kup-
IM3CTaHi BUSBISE CUCTeMHI mpobiemyu B imeHTudikaiii
KepPTB cepen BpasiIMBUX TPYIL. Ypsi, He 3aCTOCOBYBaB
OTHAKOBO CTAHIAPTHI OmepalliiiHi mpoiemypu 3 imeHTu-
dikarii skepTB TOpriBii JIOABMM, IO TPU3BEIO OO He-
MPaBOMipHOTO TOKapaHHS JesikuxX HeimeHTuhiKoBaHUX
SKePTB 32 He3aKOHHi [ii, BUMHeHi BHAWIiOK ITepebyBaHH;
B CUTYyallii TOprisii mogbMu. Opranu Biaay po3cIigyBain
Ta MepecyaigyBaay MeHIIe Mig03pIoBaHMX i He JOMOTINCS
SKOIHOTO OGBMHYBAJIbHOIO BUPOKY, N[0 BKAa3y€ HA 3HAU-
Hi MporajMHu B MPaBOOXOPOHHIN cucremi. Kupruscran
€ KpaiHOW0 TOXOMKeHHS, TPaH3UTY Ta, MEHILIOI Mipoio,
TIpM3HAUYeHHS [JIs1 KepTB TOPriBii aopgbmu. I'poMagsHu
KpaiHM MiAgaloThCs CeKCyalbHili eKCIUTyaTallii Ta Ipumy-
coBiit mpaiii B Kasaxcraui, 06’egnannx Apabcbkux Emipa-
tax, TypeyunHi Ta iHIMX KpaiHax. BakaMBo Big3HaAuUUTU
CUTYAI[il0 KUPTU3bKUX TPOMAJISIH, SIKi Oy/IM 3amyueHi 0
36poitHux KoHbmikTiB y Cupii, Ipaky Ta Adranicrasi, me-
XTO 3 HMX IPUBI3 i3 06010 CciM’i, B TOMY UMCIi HIJISIXOM
o6MaHy. Kuprusbki rpoMajssHu, SIKi 3aJIMIIAI0TBCSI B IIUX
30HaX KOHQIIIKTY, BKIIOUAIOUM AiTeit, MOKYTD MiIaBaTy-
CS1 PUBVKY TOPTiBJIi JIIOABMU, B TOMY YUC/Ti B TaGOpax Ijist
6ixxeH1iB y Cupii, e giTu pU3UKyIOTh OyTY 3aBepOOBaHM-
mu 36portaumu rpynamu (U.S. Department of State, 2022).

lleHTpanpHOA3iaTCbKUII perioH 3arajom xapakrTe-
PU3YETHCSI BUCOKOIO TOUIMPEHICTIO TPYHOBOI eKCILTya-
Talii, MoB’s13aHOi 3 MAacOBOI TPYNOBOIO Mirpaiii€emn o
Pociiicbkoi ®epepariii Ta Kaszaxcrany. V lleHTpanbHiit
Asii BuIla yacTKa JOPOCIUX YOJOBIKiB imeHTU(IKYeThCS
SIK )KepTBM TOPTiBJIi JIIOAbMY TOPIiBHSHO 3 iHIIMMM peri-
OHaMu, 110 Biobpaxkae crenndiky perioHanbHUX Mirpa-
Li/iHMX TIOTOKIB Ta MepeBa’kaHHS MMPUMYCOBOI Mpalli Haf,
cekcyasnbHOIO ekcruyaTaniiero (United Nations Office on
Drugs and Crime, 2019). PerioHasbHe CITiBPOOGITHUIITBO B
60pOoTHOi 3 TOPriBIIEIO IIOAbMY 3aTUIIAETHCS 0OMEXKEHNUM,
X0ua iCHYIOTh MexaHi3Mu 06MiHy iHpopMallielo Mix rmpa-
BOOXOPOHHMMM OpraHamu perioHy. CTpykTypa igeHTudi-
KOBAHMX >KePTB TOPTiBJIi JIOAbMU 38 TUIIOM €KCIUTyaTarllii
npencTaseHa B Tabauii 2.
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Ta6amug 2. CTpykTypa igeHTMdiKOBaHMUX KePTB TOPTiB/Ii JOAbMM 32 TUIIOM eKCIUTyaTalil

IIpu6amn3sHa rio6aibHa YacTKa
BUSIBJIEHUX KE€PTB

Tumn ekciuryaranii (3a
MeTO10)

KimouoBi semorpadiuui rpynm

IMpumiTKY (BiZHOIIEHHS [0
ITIpoTrokomy)

Icropuunmii hoxyc

JKeO6PaITBO)

CekcyasibHa eKCIuTyaTallis ~47% JKiHku Ta giB4yaTa . .
MPaBOOXOPOHHOI isNIbHOCTI
. . HeoO6ximHicTb 30a/1aHCyBaTH
Yonosiku, XI0M1i (3HaUHa
o pecypcu 1jist 60poTh6M 3
IIpumycoBa nparst ~45% YacTUHA SKUX € TPYLOBUMU .
. TOPTiBJIeIO0 JTIOAbMU, 110
MirpaHTramm)
MPaLeBJIAII TOBYIOThCS
[H1i wini (mpumyc go 3pocTaunii CEerMeHT, 10
3JIOYMHHOI JisI/IbHOCTI, ~8 IIiT Ta MOJIOIb roTpeobye crieriabHMUX 3aX0/iB

3aXUCTy

3arajbHa TeH/IEeHI1Iist -

306i/bLIeHHS KiJIbKOCTI HgiTeit

Bumarae cyBoporo 3acTocyBaHHsI
T1o710keHb IIpoTOKOMTY Ipo
HeKpMMiHani3alio

PerioHabHi 0cO6MMBOCTI

e TMommpeHicTh TPMMYCOBOI ITparri
HenTpanbHoi A3ii p prMy pat,

TpymoBi MirpaHTH, mepeBaskHO

IToB’s13aHO 3 MacOBOIO TPYZIOBOIO
mirpamiero o Pocii Ta Kazaxcrany

YOJIOBiKM

II>xepeno: United Nations Office on Drugs and Crime (2019; 2024b)

IMpencraBieHi CTaTUCTUYHI AaHi CBigyaTh MpO He-
06ximHicTh cucTeMHOI TpaHcdopMallii MMpaBO3acTOCOB-
HOI IPaKTMKM B HAMpPSIMKY 3abesredyeHHs] GamaHCy Mik
60poTH00I0 3 pisHUMM dopMaMu eKcrutyaTtarii. Tpaau-
LilfiHa 30CepemKeHiCTh MiKXHApPOAHUX 3yCW/Ib Ha CEKCy-
albHil ekcruTyaTallii morpebye CyTTEBOrO KOPUTYBAHHSI,
BPaxOBYIOUM TMPAaKTUYHO €KBiBaJ€HTHY IMOIINPEHICTh
npumycoBoi mpaii. CrocTepira€Tbcsl CTiliKa TeHIeHIlis
[I0 3pOCTaHHS Ki/IbKOCTI [1iTeli-)KepTB, 1110 aKTyasi3ye mpo-
671eMy aJieKBaTHOI iMIJIeMeHTallil crienjaibHUX MexaHi3-
MiB 3axX1CTy, epembaueHnx MiKHAPOIHUMM iHCTPyMeH-
Tamu. PerioHanbHi BifMiHHOCTI B MOJeNsIX eKCcIuTyaTalii
BUITPABIOBYIOTH MOTPE6Y B THYYKMX MTPABOBUX MiAX0HaX,
IO BPaxOBYIOTh CITelMMiuHMi COIliabHO-eKOHOMIUHMIA
Ta MirpauiifHnii KOHTEKCT KOHKPETHUX TEPUTOPIA.

Amnani3 cutyanii B lenTpanbHiii Asii, i B Kupruscrani
30KpemMa, JeMOHCTPYE KPUTUYHY BaKIUBICTb KOMIUIEK-
CHOTO MiAXOAy O iMILIeMeHTallii MiKHapOZHUX CTaH-
mapTtiB. He3Baskarouy Ha HAsIBHICTh PO3BMHEHOI 3aKOHO-
maByoi 6a3yu Ta paTudikalilo KIHOUOBUX MiXKHAPOTHUX
iHCTpyMeHTiB, e)eKTUBHICTh HalliOHAJBHUX CUCTEM 6O-
POTHOM 3 TOPTiBJIEIO JIOAbMU 3aTUIIAETHCST 0OMEKEHOI0
yepe3 HemoCTaTHE (GiHaHCYBaHHS, CTabKy KOOPAMHAIIII0
MiX BioMCcTBamMu, KOPYMIlil0 cepel YMHOBHMKIB HU30-
BOI JIaHKM Ta BiZICYTHICTb CMCTEMAaTUYHOTO 3aCTOCYBaH-
HS Tiporieayp imentudikarii sxkepts. locBig Kupruscrany
ITiITBEPKYE BUCHOBOK IIPO Te, 1110 (OpMasbHe IIPUITHSIT-
TS 3aKOHOZABCTBA Yy BiAMOBiAHICTb [0 MiKHAPOIHUX
CTAaHJAPTiB He rapaHTy€e€ aBTOMATUYHO e(eKTUBHOTO 3a-
XMCTY JKepPTB Ta YCITIIHOTO TepeciIiTyBaHHSI TOPTOBIIiB
monbmu. KmrouoBuMy dakTopamu YCITixy € CTBOPEHHS
dbyHKIIioHaIPHOI cUCTEMM MiKBimoMuOoi criBmpaili, 3a-
6e3rnevyeHHs afieKBaTHOTO (piHaHCYBaHHS MPOTrpaMm JI0I0-
MOTHU XepTBaM, MMiArOTOBKA CIellia/li30BaHUX KaApiB [IJis
MIPaBOOXOPOHHMX OPTraHiB Ta COIiaIbHUX CIYKO, a TAKOK
MTOMIOJIAHHS KOPYIIIii Ta 3a6e3mevyeHHs MiA3BiTHOCTI T0-
camoBux 0ci6. PerioHanbHi ocob6iauBocti IleHTpanabHOI
A3ii, BKJIIOYAOUM MacoOBY TPYAOBY Mirpailito, caa0bKicTb
JepXaBHUX iHCTUTYIi/i, €KOHOMIUHY Bpa3/JIMBiCTb Ha-
CeJIeHHS Ta CTiliKi marpiapxaabHi Tpaauliii, CTBOPIOIOTh
criendivHi BUKIUKY 47151 60POTH6M 3 TOPriBJIEIO TIOAbMMU
(Kelly, 2005). EdbekTuBHA BiAIOBiAb HA IIi BUK/IVKYM BUMa-
ra€ He JIMIIe BOOCKOHAJEHHS ITPAaBOBMX MeXaHi3MiB, a i1

YCYHEHHS TepIIONPUYNH BPa3AMBOCTi, BKIIOUAIOUM Bif-
HiCTb, 6€3p06iTTS, TeHJepHY HePiBHICTh Ta 0OMEXeHMIt
IOCTYII 10 OCBiTM Ta OXOPOHY 3/I0POB’S.

[MopiBHAIBHMIT aHasi3 €BPOINENCbKOro Ta L @eHTPaslb-
HOa3iaTCbKOTO MOCBiAy 60pOTHGM 3 TOPTIBJIEIO JIIOAbMU
BUSIBJISIE 3HAUHI PO306i3KHOCTI B €(h)eKTMBHOCTI IIPaBOOXO0-
POHHMX MeXaHi3MiB Ta PiBHi 3aXUCTy epTB. Y TOi yac
SIK €BpOIIelicbKa cucreMa, 3acHoBaHa Ha CETS No. 197,
JIEMOHCTPY€ BUIIMII PiBeHb 3aXVCTY MPaB KEPTB Ta PO3-
BMHEHY CUCTeMy MOHITOpMHTY 4epe3 MexaHi3M GRETA,
nepxkaBu LleHTpanbHOI A3il CTUKAIOTBHCSI 3 CUCTEMHUMU
BUK/IMKAMM B iMIIeMeHTallii HaBiTh 6a30BMX CTAHIAPTiB
[Tanepmcbkoro mpoTtokoimy. Lle migKkpectoe HeO6XiIHICTh
IudepeHIiiioBaHOTO MiAX0Ay MO OIiHKM e(peKTUMBHOCTI
MiXKHapOIHMX JOTOBOPIB 3 ypaxyBaHHSIM pPerioHaJbHUX
0COOIMBOCTET Ta MOKJIMBOCTEN IEPSKaB.

IIpaBOBi BUKIMKM Ta HEePCHEKTUBU 3MillHEHHS
MiXKHApOZHO-MPaBOBOro pexumy. OyHIaMeHTaTbHUM
BUKJIVMKOM JJIsI €(PeKTUBHOCTI MisKHAPOZHMX TOTOBOPIB €
KOHQITIKT MK 3000B’s13aHHSIMU Y cdepi Mmpas JIOIUHA Ta
HalliOHaJIbHOIO iMMirpaliiliHoo nosiTuko. [TosiTHka «Bo-
poskoro cepenoBuiia» (hostile environment), 3arrpoBajke-
Ha y Benwukiii Bpuranii y 2012 p. MiHiCTpOM BHYTPILlIHiX
cripaB Tepe301o Meii 3 METOIO0 CTBOPEHHSI «CITPAaBIi BOPOKO-
ro cepefoBUINA AJISI HeJeraJbHUX iMMITrpaHTiB», CTBOPIOE
3HauHi 6ap’epu 1yis ineHTmdikaii 5kepTB TOPriBIi JTOABMU
(Taylor, 2018). Immigration Acts 2014 Ta 2016 pp. KpuMi-
Hasti3yBa/mm poboTy 6e3 JOKYMEHTIB Uepes «3JI0UMH He3a-
KoHHOi po6otu» (offence of illegal working), 1110 He 3aBaskae
MirpaHTam 6e3 TOKYMEHTIB MpaIloBaTy, ajie BUIITOBXYE iX
Ha HeopMaJibHi po60TH, e BOHM MEHIII 3aXUIIEeHi BiT ekc-
IUTyaTaTOPChKUX MPAKTHUK, i TOCUITIOE BIaAy POOOTOAABIIB
Haj npariBaukamu (Focus on Labour Exploitation, 2018).
[Tonarn monoBuHa 3 45 TepUTOpialbHMUX MiIPO3AiIiB Moi-
uii y Benukiit Bpuranii BusHamu ¢axr repegadi JaHUX PO
>KepTB-MIrpaHTiB Ta CBifgKiB 3/10unHiB 70 Home Office mst
iMMirpaIfiifHoro KOHTpPOJIO, 1110 TIPMU3BOAUTD IO 3aMOBUY-
BaHHS 3JIOYMHIB MPOTH 0Ci6 6e3 TOKYMEHTIB uepe3 cTpax
apemty Ta aenopraiiii (Haynes, 2024). [lesiki HallioHaabHi
3aKOHOJIaBCTBA, HAaBiTh (opmanbHO Bimmosimaioum Ila-
JIEPMCBKOMY TPOTOKOJY, 3alpOBAIKyIOTh 0OMEKYBaIbHi
TiymadeHHs. KputuuHmii aHami3 HaliOHAJIbHOTO 3aKO-
HOJIaBCTBA IOKa3ye, 10 JesKi KpaiHM BMMAaralTh J0Ka3iB
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Kaminosa

eJleMeHTa «3aco0iB» (means) HaBiTh /I BUIIAAKIB TOPTiBIi
IiTbMMU, 1110 NpsiMo cyriepeuntb CtaTTi 3(c) [TasiepmcbKoro
MIPOTOKOJTY, SIKA YiTKO CTBEPIKYE, 110 3JI0UMHU, ITOB’I3aHi
3 TOPriB/Iel0 AiThbMU, He ITOTPEOYIOTh OBEIEHHS eJlIeMeHTa
«3aco6iB» (Silver, 2020). Y Crionmyuenux llTaTax 3aKOHOAAB-
CTBO MPO TPYAOBY eKCIUTyaTallilo BMMarae Sk Bif giTelt, Tak
i Bim mopociux moBemeHHs HAsIBHOCTI «CWJIM, IIaxpaiicTBa
abo mpumycy», Ha BiIMiHy Bif ceKC-TOpPTiBIi AiTbMM, 1€
SKEPTBY BBA)KAIOThCSI HE3JATHUMM ATy 3TOQY Ha €KCILTy-
arallilo yepe3 CBili Bik Ta po3BUTOK. YiipaBiiHHs OpraHisa-
uii O6’emHanux Harriit 3 muTaHb HAPKOTUKIB i 3IOUMHHOCTI
3a3Havae, 1o 3rigHo 3 [TaepmMchbKMM TPOTOKOIOM 3rofa
He € BUITPaBAAHHSIM He3aJexKHO Bif HasIBHOCTI uM BiACyT-
HOCTi CWJIM, IIaxpaicTBa UM MPUMYCY, OCKIJIBKU «IIiTU He
MalTb IPaBO3JATHOCTI JaBaTy 3Oy Ha CBOIO eKCILTya-
Taiiito». Kpim Toro, 3By>keHHsI Hal[iOHAJIbHOTO BU3HAUEHHS
eKCIUTyaTallii 3 MeTOI0 BUKITIOUEHHS «ITPAKTUK, MTOTIOHNX
110 pabCTBa», MOYKe TTPU3BECTH IO TOTO, 10 BPa3/auBi IPyTIH,
TaKi sIK JkepTBY 60proBoi Kabasm, 6yayTh Mo36aByieHi 3axu-
cry (Haynes, 2024). 1Ti 06MeskeHHS € TPSIMUM Pe3y/IbTaTOM
TOTO, IO iHTepecy HallioHaJIbHOI 6e3TeKy Ta MirpariifHo-
IO KOHTPOJIIO YacCTO MPEBAJIIOIOTh HAJl T'yMaHiTApHUMMU 30-
6OB’sI3aHHSIMU Ta 3060B’I3aHHAMM Y chepi MpaB JIIOIVHIA.
AwHaniz mokasye, L0 yHiBepcajabHa BiMNOBiIb He
MOke OyTU epeKTMBHOW, JOKM BOHA 3aIUIIAETHCS BU-
KJIIOYHOIO TIPEpPOraTUBOI0 IIPAaBOOXOPOHHUX OPTaHiB.
Heo6ximumnii «IiicHUil ypssmoBuii migxim», sikuii iHTe-
Tpye 3yCUIUISI CTY>KO TIpalli, OXOPOHU 34,0POB’sl, OCBITU Ta

Mmirparii ajs 3a6esrnedyeHHs MPOaKTUBHOI imeHTUdikalii
skeptB (Heinrich, 2010). Ponb rpoMaisTHCbKOTO CYCITi/ib-
CTBa B TaKOMYy MiJIXofi € KpUTU4HOW. Heypsimosi opra-
Hi3alii 4acTo € MmepuyMM, XTO KOHTAKTy€E 3 KePTBAMU.
SIK1o0 MpaBOOXOPOHHI OpraHu [eMOHCTPYIOTb He3JaT-
HiCTb CTaBUTHMCS [0 SKEPTB 3i CITiBUYTTSM i 3a06e31euyBaT
ixHI0 6e31eKy, HeypsiOBi opraHisaiiii He 6yIyTh HaMpaB-
JISTU 00 HUX CBOIX KIi€HTiB. TakMM YMHOM, BiICYTHIiCTb
CITIBUYTTSI Ta 3aXMCTY 3 GOKY Aep>KaBy MigpuBae HeOOXi-
He MapTHePCTBO i MPSMO 3HMKYE PiBeHb YCIIiIIHOTO KPK-
MiHaJbHOTO NepeciiyBaHHs.

3MilTHEeHHST TOTOBipHOTO PEkUMY TOTpebye Mmepexo-
Iy 1o GiymbIn cyBOpOro, 3aCHOBAHOTO HA IIpaBax JIOIVHMA
migxomy B Mexkax Kondepeniisi cropin Kousenriiii OOH
MPOTM TpaHCHAIliIOHAJbHOI OPraHi30BaHOI 3JIOUMHHOCTI
Ta BinnosizHoi Po6ouoi rpymy 3 muTaHb TOPTiBIIi JTIOIbMHA,
3aM03MYUyIOUM eleMeHTM MOJeli MOHITOPMHIY, BIIPOBa-
mxkeHoi GRETA (Jovanovic, 2018). CTBOpeHHSI He3aJIesKHO-
IO eKCIePTHOrO OpraHy 3 MaHJATOM Ha peryJsipHi, Hero-
JIiTM30BaHi Bi3uUTU Ta 060B’I3KOBiI peKoMeH/allii Moo 6
3a6e3MeunTy Mig3BITHICTh, SIKOI 6paKkye yHiBepcalbHOMY
iHcTpymeHTy. KpiMm TOro, Mi>kHapoJHi MexaHi3MI MOBUH-
Hi MOCMIUTY MOHITOPUHT IOTPUMaHHS 3060B’s13aHb 11010
pecTuTylii. BiiCyTHICTb y XepTB JOCTYITy 1O KOMITeHcallii
€ Ccepif03HOI0 MMPOTaJIMHOI0 B peastisallii iXHbOro IpaBa Ha
edeKTMBHMIT 3aCi6 MPABOBOTO 3aXMCTY. 3060B’SI3aHHS ITIOJI0
3aXMCTY >KePTB Ta IIPOTAJIMHM B iMIIJIeMeHTallil B KOHTEKCTi
[TasepMCBhKOTO MMPOTOKOIY y3araabHeHO B Tabmuiii 3.

Ta6amusg 3. 30608 13aHHS IIOA0 3aXMUCTY SKePTB Ta MPOTaIMHM B iMIIeMeHTaIlii

30060B’s13aHHS
(ITasiepmchbKi cTaTTi)

30HM 3aXUCTY

IIporanvHu y BHpOBaIKeHHi

Hacaigky njiss YUMHHOCTI
JOrOBOPY

Jormomora ta
migrpumka (Crt. 6)

MeguuHa [OTIOMOra, KUTIIO,
[ICMXOJIOriuHa peabimiTariis,
0pUIMYHA JOTIOMOTa

3axo/y YacTo BMMAararmTh
CITiBITpalli 3 MOJMIIIi€l0, IO CTAaBUTh
SKepTB Iepe[] CKIagHUM BU60pOM

3HIMKEHHSI IOBipM 10 CUCTEMM Ta
HebaskaHHs CIBITPAI[IOBATH

CraTyc NpOKMBaHHS
(C1.7)

ANbTepHATUBY 3aTPUMAHHIO Ta
Jeropratiii, mepiogu peabimitariii

BimcyTHicTb 3aK0HIB, 110
3a60pOHSIOTH JIeTopTalLiio (Y
3HAYHIl KiJIbKOCTi KpaiH)

3 >KepTBaMM IIOBOASITHCS SIK 3
HeJleraJIbHMMU MirpaHTaMM, 110
3MyIIye ix mepe6yBaTy B miamiai

IIpaBo Ha KOMIIEHCAI[il0

KomrieHcarist 3a MaTepiaapHy Ta

HeedexTnBHicTh MexXaHi3MiB
KPUMiHAJIbHOTO TPaBOCY/AIs

HemosknmuBicTs iHaHCcoOBOTO
BiZTHOBJIEHHS

niteit (Cr. 3)

«3ac06iB» [IJIs1 HETIOBHOJIITHIX

HEOJHO3HAUHICTh i BUMaramTh
IIoKa3iB «3ac06iB» MpUMycy

(CT. 6) MOpaJIbHY LIKOLY y 3a6e31eyeHHi CBOEUACHOTO .
. . Ta peiHTerpartii skepTB
BiJIIKOJYBaHHS 30MTKiB
. . . . HariioHanbHi 3aKOHM BBOISITh Pusuk KpumiHasnisanii abo
HexpumiHamizalis BusHaHHS HepeleBaHTHOCTI

BiZIMOBM B 3aXMCTi [IJIst
HEeIOBHOJIITHIX )XepTB

II>xepeno: ckinameHo aBTopom Ha ocHoBi K.H. Heinrich (2010), J.A. Suchecki (2019), J. Haynes (2024), Protocol to

Prevent... (2000)

CucreMaTUYHMI aHai3 MMPOrajuMH B iMIuieMeHTallii
BUSIBJISIE DyHIAMEHTATbHE ITPOTUPIUUS MiXK 3aI€K/IapOBa-
HUMM Mi>KHApOOHMMM 3000B’I3aHHSIMM Ta iX peastisalli€o
Ha Hal[ioHaJIbHOMY piBHi. O6YMOB/IEHICTh HAAHHS TOIO-
MOTH CIiBITpaIielo 3 MTPaBOOXOPOHHUMM OpraHaMu CTBO-
PIO€ TIATOJIOTIUHY CUTYallilo, B SIKiif 3aXMCT IIpaB KepTB
CTa€ iHCTPYMEHTOM JJI5T TOCSTHEHHS 11iJiel TpaBOOXOPOH-
HUX OPTaHiB, IO CYMepeunTb 6a30BUM MPUHIMUIIAM TTPAB
mopyiau. llrpoka BifCYTHICTb Y 3aKOHOAABCTBI rapaHTiit
MpoTu Jemnoprauii ineHTUdIKOBaHMUX KePTB eMOHCTPYE
MpiopUTeT MIrpaiiifHoro KOHTPOIIO Haj, 3000B’SI3aHHSI-
MU y cdepi npas monuan. HeedeKTUBHICTD MexaHi3MiB
pectuTytii mMo36aBisie KepTB MOXKIMBOCTI (iHAaHCOBOTO
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BiIHOBJIEHHSI, pPoO/IsTUM (opMasibHE BU3HAHHS iXHiX MpaB
JeKmapaTuBHUM. 36epeskeHHS Ha HAI[iOHAIbHOMY DiBHi
MpaKkTHUK, IO CylepeyaTh iMIIepaTUBHMM HOPMaM 3aXu-
CTY HEIMTOBHOJMITHIX, 3a/IUIIAETHCS TTPOOIEMOIO, 1110 BKA3ye
Ha HeoOXiTHICTb MOCMIEHHSI MisKHAPOIHOTO KOHTPOJTIO.

O6roBopeHHs

TlocmimKeHHsT MiKHaApOZHO-TIPAaBOBUX MeXaHi3MiB 60-
pOTHOM 3 TOPTiBJIEIO JIIOAbMM BUSIBUJIO KJTFOUOBi TEHIEH-
1ii B pO3BUTKY [00aIbHOTO MPaBOBOTO PEXMMY. AHai3
iMruiemeHTalii ITaepmMcbKOro ITPOTOKOY ITPOAEMOHCTPY-
BaB HEOOXiIHiCTh TIepexo/y Bill mepeBaskHO MPaBOOXOPOH-
HOTO MiAX0Ay 10 KOMIIEKCHOI MOZesTi 3aXMUCTY XKepTB, L0
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MiATBEPIKYEThCs mocmimkeHusam C. Bauloz et al. (2022).
ABTOpM HAroJIOIIYIOTh, 110 e(peKTUBHA MPOTHU/IiST TOPTiB-
JIi JTIOObMM HAa MirpaliiiHuMX MapuipyTax morpebye pos-
pobKyM HOBUX (HOPM MiXKHAPOAHOTO CITiBPOGITHMUIITBA Ta
KOOpAMHallil 3yCWiIb MK KpaiHamMu IOXOI)KeHHSI, TpaH-
3UTY Ta MpU3HAUeHHS. JJOCTi IHVKM AiAIIIN BUCHOBKY, 11O
TPy po3po6ITi miaxomiB no imeHTudikalii Ta 3aXmcTy KepTB
TOPTiBJIi JIFOAbMY HEOOXiTHO BpaxOByBaTHu Crienugiky Mmi-
rpaliifHMX TMOTOKiB. BusiBIeHi B HOCTiIKeHHI MpobaeMu
KpMMiHasi3alii Toprisii J1104bMy KOPEIOITh i3 BUCHOB-
kamu Y. Dandurand (2024) mo10 HeAOCTaTHbOI e(heKTUB-
HOCTi IpaBOOXOPOHHMX 3aXO0/iB. Bu3HaueHi B HOCTiIKeH-
Hi MeXaHi3MM TepeciigyBaHHS MigHalThCsI KPUTUUHOMY
TepeoCMMCIEHHI0 Uyepe3 aHaji3 CUCTeMHUX HeHOJIiKiB y
pO6OTi IPaBOOXOPOHHMX OPraHiB. ABTOpP ITPOJEMOHCTPY-
BaB, IO MMPOCTa KpUMiHasli3allis MiTHHSI 6e3 CTBOPEHHS
KOMILIEKCHOI cMCTeMM MiATPUMKM XKePTB Ta MDKBiZOMYO]
CriiBIpaili He MPU3BOAUTH IO 3HAUHOTO 3HMKEHHST MacCIll-
TabiB TOPriBIi ToABMU. LIsT KpUTUYHA OIiHKA i TBEPIKYE
JOIITbHICTh 0OPAHOTO HATIPSIMY JTOCTiIKEHHSI Ta CTBOPIOE
OCHOBY [IJIS1 TTOZAJIBIIIOI PO3POOKM TEOPETUKO-METOHOIO-
riyHMX 3acaf 60poThOM 3 TOPTiBIIEIO JIIOAbMMA.

MMigxoau mo iMIuieMeHTalii Mi>KHAPOJHUX CTaHIAp-
TiB, BCTAHOBJIEHi B XO/i JOC/iI>KEHHSI, OTPUMaJIU 107 a/b-
1re o6rpyHTYBaHHS B poboTi S. Demeke (2024). 3amporo-
HOBaHi MeTOJOJIOTiUHI MiAX0MM M0 OLiHKY e(PeKTUBHOCTI
MPaBOBOTO PEry/IlOBaHHS y cdepi MpaB JIOAVHN Y3TOIKY-
IOThCSI 3 KPUTEPiIMU, pO3POOJEHNMM aBTOPOM [Jis I0-
OyIOBM CHCTEMM KpPUMiHANIbHOI IOCTHUIliT, 3aCHOBaHOI Ha
TpaBax JIOAVMHM. AHAJTi3 TTI0Ka3as., 1110 KpaiHu 1eMOHCTPY-
I0Th pi3Hi MOJe/i BMKOHAHHSI CBOiX 3000B’s13aHb: Beju-
Ka BpuraHis BripoBaauiaa BM3HAYEHHST TOPTiBJIi JIOIAbMM
yepe3 3aKOH Mpo cekcyasnbHi 3moumHm 2003 p. Ta 3akKoH
nmpo cyvyacHe paberBo 2015 p., mMpoTe moniTMKa «BOPO-
SKOTO cepefloBMILIAa» CTBOPIOE O6ap’epu st imeHTUdiKalii
skepTB. CIIA yxBanumau KOMIUIEKCHUIT 3aKOH PO 3aXUCT
skepTB Toprisai mogpMu y 2000 p., ajsie 3aKOHOZABCTBO
PO TPYLIOBY €KCIUTyaTallilo BUMarae qoKa3iB «Cuin, 1a-
XpaiicTBa abo MPUMYCy» HaBiTh IJIs IiT€IA, 10 CYyIIePeunTh
IMasiepmMcbKOMy TpPOTOKONMY. Kupruscran patudikyBaB
ITporokon y 2003 p. Ta yxBanus crenianbauii Law of the
Kyrgyz Republic No. 55 (2005), ajie He 3aCTOCOBYE ITpoO-
nenypu imeHTudikalii skepTB OJHOMAaHITHO i He AOMIrcst
SKOJTHOTO OOBMHYBAJbHOTO BMPOKY 3@ OCTAHHii 3BiTHMIA
nepion. Yepe3 mexaHisMm GRETA eBpomelicbka cucteMa
JIIeMOHCTPYE BUIINI piBeHb MOHITOPMHTY 3 060B’SI3KOBM-
MU Bi3UTaMM Ta peKOMeHAAIisIMMU, [II0 3HAYHO MiIBUIIYE
MiA3BITHICTD OepskaB. Taka KOHIeNTyaJlbHa CUHEPTis Mifl-
TBepIKye HeobOXigHicTh TpaHchopmallii mapagurmMmu 60-
POTHOM 3 TOPTiBJIEIO IFObMU BiJl perpecuBHOI Mojeni 10
iHTerpoBaHOro ITiIXO/y, 30CepeIKeHOT0 Ha 3aXMCTi IpaB
i TiIHOCTi XepTB.

IMpaBoBi rapanTii Ojs1 >KepTB-ZiTeli, BU3HaueHi B
IOCTimKeHHi, miaTBepmKyTh BUCHOBKM V. Digidiki et
al. (2023) npo HeOoOXiAHICTh BUKOPUCTAHHS €MITipUUHUX
JaHux st GopMyBaHHS TOMITUKM Ta Iporpam. Jlocti-
IKeHHsI BUSIBWIO KPUTUYHI IIPOTaJIMHU B 3aXUCTi JiTeii:
Cratts 3(c) [TaslepMCbKOTO ITPOTOKOJIY YiTKO BCTAHOBIIIOE
HepeIeBaHTHICTh eJleMeHTa «3acobiB» y BUIAgKaX TOpP-
riBJIi AiThbMMU, IIPOTE HalliOHa/IbHE 3aKOHOABCTBO JESIKMX
KpaiH, 30Kpema 3akoHogaBcTBo CIIIA mpo TpymoBy ekc-
TJTyaTallito, BHOCUTbh HEOJHO3HAYHICTh i BUMarae fokasiB

TIPUMYCY SIK Bif AiTei, Tak i JOPOWINX, 1110 CTBOPIOE PU3UK
KpuMiHasisaiii abo BiZMOBUM B 3aXMCTi HEIIOBHOJIITHIM.
Odic OOH 3a3Hauae, 110 AiTV HE MalOTh ITPaBO3AATHOCTI
JlaBaTy 3rofy Ha eKCIUTyaTallilo, He3aJIesKHO Bif HasIBHOCTI
cu, 06GMaHy M MpUMYyCy. AHauTi3 TT06ambHOI CTATUCTH-
ki 3a 2022 p. mokasas, IO AiTU CTAaHOBWIM Maibke 40 %
yCix XepTB (3pocTaHHs Ha 31 % MOPiBHSIHO 3 MOTIepeHi-
MU pokamu), mpuyomy 60 % miByaT miAmaBaaucs cekcy-
anbHil ekcrutyaranii, 45 % — mpumycoBiit mpami Ta 47 % —
BUMYIIEHI 3JI0YMHHI AisSyIbHOCTI Ta skebpanTBy. OgHaK
crerndivuHi  MexaHi3smu peabimitariii, cremnianizoBaHi
nporpamu igeHTHdikaiii Ta CIy>K6M 3aXMCTy Ha HAIlio-
HaJIbHOMY PiBHi 3a/IMIIAI0THCSI HELOCTATHHO PO3BMHEHN-
MM, 0co6mBO B Kupruscrasi, e pecypeu st SKepTB-1Ii-
Teil Ta YOJIOBiKiB KPUTUUHO o6MeskeHi. KoHIlernTyanbHa
6a3a 3axMCTy [iTeii Bil TOPriBiIi JIOAbMMU MTOTPEOYE TPaH-
chopmaliii B MpakTUYHE 3aCTOCYBAaHHS 3 ypaxyBaHHSIM
perioHaJbHMX KOHTEKCTiB.

[Ipo6iaemMu, BUSB/IEHI B JOCTIIKEeHHI IIOMO iIeHTu-
(dixamii sxkepTB TOpriBmi MHOOABMM Cepel, MirpaHTiB, IMO-
POIIKYIOTh KOHCTPYKTMBHY HOMCKYCil0 3 JOCTiIKeHHSIM
T.Eaton & L. Yousef (2025). AHati3 mokasas, 110 TOJTiTHUKa
«BOPOXKOTO CEpemoBMINa» Ta KpMMiHajisalis pobotu 6e3
IOKyMeHTIB y Benukiii BpuTtanii BUIITOBXYIOTh MirpaHTiB
Ha HedopMaibHi po6OTH, A€ BOHM MEHII 3axMIleHi Bim
eKCIUTyaTaTOPChKUX TPAaKTUK, a 3HauyHa 4YacTUHA Tepu-
TOpiaJIbHMUX TiAPO3LiaiB IOJillii HampaBJsie >XepTB-Mi-
IPAHTIB 10 iMMIirpauiifHoro KOHTPOJIO, 1[0 MPU3BOAUTH
IO 3aHMKEeHHS MMOKAa3HUKIB 3/10unMHHOCTi. Y Kupruscrani
rPOMaJsiHM MiAJAIOThCS CeKCyalbHill eKcITyaTalii Ta
MIPMMYCOBi TIpalli B iHIMX KpaiHax y KOHTeKCTi MacoBOi
TpymoBoi Mirpaiii 7o Pociiicbkoi ®enepariii Ta Kazaxcra-
Hy. LleHTpanbHOa3iaTCbKMI1 perioH XapaKTepu3yeThCs Bi-
COKOI0 TOHIMPEHICTIO TPYLOBOi eKkcIulyaTallii MirpaHTiB,
10 IpsIMYIOTh 1o Pocii Ta KazaxcTaHy, 3 BUILOI0 YaCTKOIO
IOPOCAMX YOJIOBiKiB cepef sKepTB IOPIBHSIHO 3 iHIIMMMU
perionamu. T. Eaton & L. Yousef mpomemMoHCTpyBasu, Ik
HeCTabiMbHICTh TA BiICYTHICTh JEP5KAaBHOTO KOHTPOJIO B
TPaH3UTHUX BYy3JlaX CTBOPIOIOTh YMOBM [IIJIsT €KCIUTyaTallii
BpasIMBUX MIirpaHTiB. BogHOUac akIeHT Ha eKOHOMIYHUX
CTMMYyJIax MPUHIC HOBi BUMIpU B JUCKYCiI0 NP0 NPUPOAY
TOPriB/i JIOAbMU, MPUITYCKAIOUM, 1[0 €KOHOMIYHi 4MH-
HMKY TIOBUHHI 6yTM 36a7aHCOBaHi 3 MeXaHi3MaMu IpaB
JIOAVIHM — TIepPCIeKTHBa, sKa BOJHOYAC J[IOMOBHIOE Ta
YCKJTaJHIOE BUCHOBKY JOC/iIKEHHS 1100 KOHMIIIKTY MixK
3060B’s13aHHSIMM Y cdepi ITpaB JIIOAVHY Ta HaI[iOHATbHOIO
iMMirpanifHoo noJiTUKOIO.

IucbanmaHc MiXXK KOMIIOHEHTaMM KpMMiHatisaiii
Ta TpaB JIOOMHM B CY4acCHiit MiXKHApOIHO-TIPaBOBiit
cucteMi 60poThOM 3 TOpPriBA€I JIOABMM, JIe peasb-
Ha edeKTUBHicTb [TaslepMCbKOTO MTPOTOKOMY B 3aXMUCTi
KEPTB 3a/IMIIAETHCS OOMEXEHOK uvepe3 AOMiHYBaHHS
BUK/IIOYHO MPAaBOOXOPOHHOI CTpaTerii HaJ 3axomamu
3axMCTy Ta JOTIOMOTH, Y3TOMKYEThCS 3 aHAMi30M CTPYK-
TYPHUX HEeJOJiKiB MIKHApOJHOTO IpaBa IpaB JIOAM-
uu J. Haynes’s (2025). AHani3 mpo6naem imeHtudikarii
SKepTB, KOJMM KePTBU TOPTiBiIi JIOZbMM, OCOOGIMBO He-
JlerajbHi MirpaHTH, 3aTPUMYIOTbCSI, TEIOPTYIOThCS ab0
MPUTSITYIOTHCSI 1O BiAIOBiZasbHOCTI 3a [ii, SIKi BOHU
Oy 3MYIlIeHi BUMHUTY TOPTOBLISIMMU, 1[0 CTBOPIOE «BO-
poske cepefoBMUIle» Ta MePeIiKOIKaE aKTUBHOMY BUSIB-
JIEHHIO 3KepTB, Y3TOIKYEThCS 3 mo3uilieto J. Haynes mono
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MiATIOPSIAKOBAHOTO CTATYCY KEePTB TOPTiBJIi TIOABMU Ue-
pe3 3aCTOCYBaHHS NPAaBOBUX KOHIIETILiA.

KpuTmuHmit po3puBs, BUSIBIAEHMI Y JOCTiIKeHHI, MixX
hopMasbHOIO BiJITOBiAHICTIO Mi>KHApPOAHMM CTAaHIAPTaAM
Ta peaJibHOIO iMIIeMeHTalli€io B Kupruscrasi, e ypsig He
3Mir 3a0e3meunTy igeHTudiKalio Ta HalpaBIeHHs JKepTB
IO CTY>K6 MiATPUMKM TIPOTSTOM 3BiTHOTO IE€piofy, Y3rof-
SKYETBCST 3 TEOPETUYHUMM TonokeHHsIMu F. Islam (2023)
OO TEePCITEKTUB CTEMKXO/IepiB y 60pOThOI 3 TOPTiBIIEKO
JonbMU. BusiBieHe B aHami3i MPOTUPIUYsST Misk 3000B’sI-
3aHHSIMM y cdepi TpaB JIOAMHY Ta HAL[iOHATbHOK iMMi-
IpaliifHo0 MOMiTUKOIO, 1110 ITPOSIBJISIETHCS B TTOMITULII «BO-
PO’KOTO cepeloBMIa» Ta MPAKTUII MMepefadi JaHUX IIPO
SKePTB-MIrpaHTiB [Jis iMMirpanifHoro KOHTpoJIo y Benn-
Kilt Bpuranii, a TakoX MOBCIOIHA BiJICYTHICTh Y 3HAUHIii
KiJIbKOCTi JlepskaB 3aKOHOJIaBUMX TapaHTili MpoTu Jenop-
Tauii igeHTMdiKOBaHUX KepTB, MiATBEPIKYye BUCHOBKU
F. Islam mpo 3HauHi po306iKHOCTI B CIPUITHATTI KepTB i
MPaBOMOPYIIHUKIB cepel PisHMUX KaTeropiii GaxisIliB, M0
MpaIioTh y cepi 60poTbOM 3 TOPTiBJIEIO JIOABMHA, IO
MiJJKPECIIOE CUCTEMHMII IPIOpPUTET MirpaiiiiHoro KOHTp-
OJTI0 HaJ, 3000B’s13aHHSIMU Y cdepi mpaB TIOIUHNA.

HocnimkeHHS BUSIBUIIO HEOOXiAHICTD IMTOCUIEHHS POJTi
IepskaBHMUX IHCTUTYIii Y 60pOThOM 3 TOPTIBJIEIO JTIOIb-
MU, o Kopente 3 BucHoBkamu G. Kane (2023). ABTop
MpoaHasi3yBaB IMOTEHLiaJl YIOBHOBaYKEHUX Hep>KaBHUX
CTPYKTYP K IUIaTGOPM [Jisk TPOrpecy B MiKHAPOIHOMY
MpaBi Ta MOMITUL TPOTUAiT TOPTiBJi OABMY i BU3HAUUB,
1110 eeKTUBHICTb TPOTHUAIT 6e3MmocepeIHbO 3aIEKUTD Bif,
IHCTUTYIi/iHOI CIIPOMOSKHOCTI Aep>KaBM KOOPAMHYBaTU
TiSTbHICTh Pi3HMX BiOMCTB Ta 3abe3mevuyBaTy iMIuie-
MEHTAIlil0 Mi’>KHAPOJHMX CTAHIAPTIB HAa HAI[iOHAJIbHOMY
piBHi. Pe3ynbTaTy JOCTiIKEHHS pOJTi MiXKHapOAHMUX IOTO-
BODiB y hopMyBaHHi I1106aIbHOTO PEXXUMY IIPOTHULIT TOP-
TiBJIi JTIOAbMM KODENIOIOTh i3 BucHOBKamu G. Kane, sxuii
MpoaHasi3yBaB MOTeHIiag TpaHchopmalii MisKHapOIHO-
ro mpasa y chepi 60poTbO6M 3 TOPTiBJIEIO JIIOABMU Uepe3
IisSUIbHICTD JepskaBHUX iHCTUTYIi/i. ABTOp HarojgocuMB Ha
HeoOXiAHOCTI MocTiliHOI amanTallii MpaBOBMX MeXaHi3MiB
Io MinnmMBuX dopM ekcriryaTanii. L mo3uiist y3romky-
€TbCS 3 pe3ylabTaTaMM JAHOTO AOC/iIKeHHS 00 AMHAa-
MIiUYHOTO XapakTepy TOPTiBJi JIOAbMU Ta HEO6XiZHOCTi
THYYKOCTi ITPaBOBOTO PEKUMY.

V3araJbHIOIOUM Pe3ylbTaTy JOCTiIKEeHHS Ta MOPiB-
HIOIOUM iX i3 BMCHOBKaAMM iHIIMX HOCTiTHMKIB, MOKHa
KOHCTATyBaTH, 10 (hOPMYEThCS HOBA Tapagurma MikKHa-
POIHO-TIPABOBOI MPOTUJil TOPriBIi TI0IbMU, SIKa Xapak-
TEPU3YETHCS TEePeXoOM BiJl TepeBaXXHO pPerpecuBHOL
Mojeni 0 KOMIUIEKCHOTO IMPaBO3aXMCHOTO X0y, To-
CUJIEHHSIM POJIi perioHaIbHUX MeXaHi3MiB Ta PO3BUTKOM
6araToCTOPOHHBOTO CHiBPOGITHUIITBA. 1le CTBOpIOE IIif-
IPYHTSI I/ MOJAJIbIINX AOCTiIKeHb, CIPSIMOBAHUX Ha
BIOCKOHAJIEHHSI Mi>KHAPOIHMX JOTOBIpHUX MeXaHi3MiB Ta
PO3p0o6KYy ebeKTUBHUX MOeeli 3aXUCTy KePTB TOPTiBIi
JIIOObMM B Pi3HMX TEOIOMITUUHMX Ta COLiaJbHO-€KOHO-
MiUHUX KOHTEKCTaXx.

BucHoBKU

IocmimkeHHsT MMOKa3aio, M0 CyyacHa MiKHApOIHO-TIpa-
BOBa cucTemMa GOpOTHOM 3 TOPTiBJIEI0 JIOOAbMU Xapak-
TEePU3YETHCS 3HAYHUM IMCOATAHCOM MiK ii KOMITOHEH-
TaMM KPMMiHAQJIbHOI IOCTUIIii Ta TpaB JIOOAMHMU. AHami3
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[TaslepMCHKOTO MTPOTOKOMY MiJTBEPAUB, 1110, HE3BAKAIUN
Ha Jf0r0 MMPOKY paTudikallilo Ta CTBOPEHHS YHiBepcasb-
HOTO TpMeIeMeHTHOTO BU3HAauUeHHS TOPTiBJIi TI0AbMU, pe-
aJbHa e(PeKTUBHICTD IIbOTO iHCTPYMEHTY B 3aXMCTi JKePTB
3a/IMILIAETHCSI OOMEXEHOI0 Uepe3 IepeBaskaHHsI cTpaTerii
MMPaBOOXOPOHHOI MAisSIBHOCTI HAaJ 3axomaMy 3axMUCTy Ta
nmoromoru. Xoua ITpoToKoI 3aKpinuB KIIOYOBI PaBOBi ra-
paHTii — HepeleBaHTHICTb 3TOAV JKePTBM Ha eKCILTyaTalliio
Ta aBTOMATUYHE BM3HAHHS BepOyBaHHSI JUTMHM (BiKOM
o 18 pokiB) 3 MeTOW0 eKCIulyaTallil TOPTiBJel JI0IbMU
HaBiTh 6€3 J0Ka3iB MPUMYCY — 1Or0 OCHOBHI TOJIOKEHHS
PO JOTIOMOTY Ta IiITPUMKY XepTB chOpMY/IbOBaHi B pe-
KOMeHJaLiiHii (aucKkpeliinii) dopmi.

[MopiBHSUIBHMIT aHasi3 BUSIBUB SIKiCHY IlepeBary pe-
rioHanbHOoi KouBeniiii CETS No. 197 nHapn yHiBepcasb-
HUM CTaHJApPTOM, OCKiJIbKM BOHAa JE€MOHCTPYE Iepexis
IO OPiEHTOBAHOTO HA KEPTBY MigXOMy, 3aCHOBAHOTO Ha
HeIBO3HAYHOMY BM3HAHHI TOPTIiBJIi JIIOAbMMU TOPYIIEH-
HSM IIpaB JIIOIVHA, TiTHOCTI Ta LilicHoCTi ocobu. Is me-
peBara BUpaskaeTbcs y TpaHchopMallii peKoMeHI0BaHUX
3axOliB 3aXMCTy B 0OOB’SI3KOBi JepykaBHi 3000B’I3aHHS,
po3LIMpeHHi pucaukiii Ha Bci popmu Toprisii aonb-
MU He3aJIeXHO Bif, iX TpaHCHALIiOHAJIbHOTO XapakKkTepy
Ta BIIPOBA/’KEHHI He3aJIeXXHOTO eKCIIePTHOTO MeXaHi3My
MoHiTopuHry GRETA. IpakTuyHa epeKTUBHICTb perio-
HAJBLHOTO MiIXOMY MiATBePIKYEThCS JOCBiIOM KpaiH €C,
Jle BIIPOBA)KeHHsI 060B’SI3KOBUX CTAHIAPTIB MPU3BEJIO,
Hanpukiag y Higepmanmax, mo 306iibIIeHHS KiJIbKOCTi
po3ciigyBaHb Ta TepeciaigyBaHb TOPTOBIIB JIOAbMU B
nepion 3 2020 o 2023 p.

BuBuUeHHS HaIiOHA/JbHOI MPAKTUKM iMIIIEMEeHTAIlii
B Kuprusekiit Pecrny6iitli BUSBUIO KPUTUUHUIA PO3PUB
MiX (OpMaJbHOIO Bi[ITOBiIHICTIO 3aKOHOJABCTBA MiX-
HapoOHMM CTaHZAPTaM Ta OTO peanbHOIO peasi3alli€io:
BCTaHOBJIEHO, 1110 YpsiJ He 3a6e3rneunB imeHTHdiKalio Ta
HaIpaBIeHHS KepPTB J0 CIYK6 MigTPUMKM ITPOTITOM 3BiT-
HOTO repiofy, a 3HaYHa KiJIbKiCTb lepykaB He MAaTh 3aKO-
HOIABUMX rapaHTiii mpoTu Aemnopraiiii imeHTudikoBaHUX
KePTB, 10 BKAa3y€ Ha CUCTEMHMIL IPiOpUTeT MirpaliiHo-
IO KOHTPOJIIO Hal, 3060B’sI3aHHSIMM Y cepi MpaB JTIOAVHNA.
AmHari3 cBiTOBOI CTaTUCTVKY BUSIBUB Malike piBHOMipHUI
PO3MOAIT MiK CEKCYaTbHOIO eKCIUTyaTalli€o Ta MPUMYCO-
BOIO ITpalielo cepel BUSIBJIEHNX BUIIAKIB 3i CTilIKOIO TeH-
IeHIIi€I0 M0 3POCTAaHHST YaCTKM JKePTB-IiTell, sIKi CTAHOB-
JaTh Maitke 40 % ycix BUSIBJIeHUX BUTIAIKiB. PerioHanbHa
cnerudika eHtpanbHoi A3ii xapakTepu3syeThCs 1epeBa-
SKaHHSIM TPYZAOBOI eKCIlTyaTallii YolIoBiKiB-MirpaHTiB, 110
3yMOBJIEHO MAaCOBMMM MirpauiiiHuMu norokamu no Po-
cificbkoi @epneparii ta Kazaxcrany. BogHouac, He3Baskaro-
Yyl Ha TVI06abHe 3POCTAHHS KiJIbKOCTi BUSIBJIEHUX SKEPTB,
MOKa3HMK BUsiB/eHHS B CxifgHiii €Bpomi Ta LleHTpanbHiil
A3ii He JoCsT OMIaHAEMIUYHOrO PiBHSI.

JlocmimkeHHS TaKOX BUSIBWIO TOBCIOHE BUKOPU-
CTaHHS IUGPOBUX TEXHOJOTi M1 BepOyBaHHS JKEPTB,
MIPUYOMY 3JIOYMHIII aKTMBHO 3aCTOCOBYIOTh CTpATeTii «I10-
JIIOBaHHS» Ta «PUOOJIOBITi» JIJIST TIOIIYKY BPa3aUBUX OCi6.
By/o BMSBIEHO YOTMPHU KPUTUYHI MTpobiemMy iMIiemMeH-
Tauii: 06yMOBJIEHICTh HOMOMOIM CITiBIPAIel0 3 MpaBo-
OXOPOHHMMM OpraHaMMu, MOBCIOAHA BiCYTHICTb rapaHTiil
CTaTyCy MPOXUBAHHSI, Hee()eKTUBHICTh MeXaHi3MiB pecTu-
TyIii Ta 36epeXXeHHs MPAKTUKY KpUMiHai3allii >kepTB-1i-
Teil BCyleped iMIepaTMBHMM HOpPMaMm MiXHapOJHOTO
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mpaBa. Lli mporanuHy 6Ges3mocepeqHbO IIiAPUBAIOTh
edeKkTUBHICTh TepecTimyBaHHS 3JIOUMHIIB, OCKiJIbKU
CTBOPIOIOTh BOPO’KE CepeloBMIle Ta IIepelikoIKaloTh
MPOAaKTUBHI imeHTMdiKaLii >kepTB. sl 3MillHEHHS MiX-
HapOJHO-TIPAaBOBOT'0 PEXXMMY PEKOMEHJOBAHO BITPOBAIM -
TU He3aJIeXXHUI eKCIIePTHMUIT MeXaHi3M MOHITOPUHTY Ha
yHiBepcasbHOMY DiBHi 3a momemuito GRETA, BcTaHOBUTHU
060B’sI3KOBY 3a60pPOHY Ha JIeNOopTaIlito imeHTuhikKoBaHUX
SKepTB TOPriBIi TI0ObMM, pedOPMYBATU CUCTEMU PECTU-
Ty1ii s 3a6e3reyeHHs] CBOEYACHOI KOMIIEHcallii Ta 3a-
CTOCOBYBATU LTICHUIT HepsKaBHUIA MiAXifl, M0 iHTerpye
3YCWJIISL MiHICTEpPCTB Mparlli, OXOPOHU 3[0POB’S Ta Mirpa-
iHUX CTyK6. TIepCeKTMBHUM HANpSMOM IOAAJIbIINX

IOCTiIKeHb € aHali3 e(peKTMBHOCTI IMMapTHepCTBa Mix
IepsKaBHMMM OpraHamMy Ta HeypSmOBMMM OpraHisailisi-
MM B KOHTEKCTi MPOaKTUBHOI imeHTHpiKaIii skepTs cepen,
BPas3AMBUX TPYIl MirpaHTIiB.

Iogsiku
Hemae.
dinaHCcyBaHHS
Hemae.
KoudikT iHnTepecis
Hemae.
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The role of international treaties in combating human trafficking

Abstract. The aim of the study was to critically analyse the effectiveness of international treaties in combating human
trafficking. The study was conducted using dogmatic, comparative legal and criminological methods of analysis of
international treaties, the case law of the European Court of Human Rights and national courts, statistical data from
the United Nations Office on Drugs and Crime, as well as the practice of implementing international obligations at the
national level in European and Central Asian states. The study found that the Palermo Protocol demonstrates a significant
imbalance between mandatory criminal prosecution of traffickers and discretionary measures to protect victims, which
critically reduces its effectiveness and hinders victims’ cooperation with law enforcement agencies. Analysis of the data
showed that sexual exploitation and forced labour account for almost equal shares in the overall structure of human
trafficking, with a steady trend of significant growth in the number of underage victims, which highlights the problem
of adequate implementation of special protection mechanisms. It has been established that making the provision of
assistance conditional on cooperation with law enforcement agencies creates a pathological situation that contradicts
basic human rights principles and undermines the effectiveness of both protection and prosecution. A comparative
analysis of the Palermo Protocol and the Council of Europe Convention has demonstrated a qualitative transformation of
the international legal approach from a crime-oriented to a comprehensive human rights model. The GRETA monitoring
mechanism, with its independent expert status and powers to conduct regular visits, addresses the critical shortcoming of
the universal instrument in terms of the lack of effective oversight of the implementation of international obligations. The
results obtained can be used to improve national legislation, develop programmes for the protection and rehabilitation
of victims, strengthen international cooperation and create independent monitoring mechanisms at the universal level

Keywords: law enforcement; exploitation; restitution; victim protection; migration control

Introduction

Human trafficking is considered to be one of the most
serious violations of human rights and remains a ma-
jor global problem. According to the latest data, in 2021,
50 million people were in conditions of modern slavery,
of whom 27.6 million were in forced labour (International
Labour Organization, 2022). According to the United Na-
tions Office on Drugs and Crime (2024b), there was a sig-
nificant increase in the number of victims of human traf-
ficking in 2022 - 25% compared to pre-pandemic figures
in 2019. The main forms of exploitation remain forced
labour, sexual exploitation and forced criminal activity.
In the context of increasing globalisation, mass migration
flows, armed conflicts and climate change, the problem of
human trafficking is taking on new dimensions, requir-
ing constant improvement of international legal mecha-
nisms to combat it. A comprehensive analysis of the sit-
uation in the United Kingdom is presented in a report by
V. Richey (2023a), which demonstrated systemic problems

in identifying victims among migrants and the inadequacy
of measures to prevent revictimisation. The author con-
cluded that harsh migration policies create a “hostile en-
vironment” that prevents victims from seeking help and
cooperating with law enforcement agencies. A comple-
mentary analysis of Swiss practice by V. Richey (2023b)
identified the need for greater coordination between fed-
eral and cantonal authorities to ensure the uniform appli-
cation of international standards throughout the country.

The specific nature of the post-Soviet space and the
experience of the Kyrgyz Republic in combating human
trafficking have been reflected in a number of fundamen-
tal studies by Kyrgyz scholars. A comprehensive anal-
ysis of state policy at the regional level was carried out
by A. Tashybaeva (2010), who, using the example of the
Osh region, studied the peculiarities of the implementa-
tion of international and national norms in the conditions
of the country’s peripheral regions. The author identified
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significant discrepancies between the declared goals of
state policy and the actual practice of its implementation
at the local level, due to insufficient funding for preven-
tion programmes, weak coordination between state bod-
ies and non-governmental organisations, and low levels
of legal awareness among the population about mecha-
nisms for protection against human trafficking. The study
demonstrated that the effectiveness of combating human
trafficking in post-Soviet states largely depends on the
ability of state institutions to adapt universal internation-
al standards to the specific socio-economic conditions of
transit regions.

The methodological challenges of researching human
trafficking in the post-Soviet context are analysed in de-
tail in an interdisciplinary study by R.L. Dalla et al. (2025),
who, using the example of the Kyrgyz Republic, systema-
tised the barriers and obstacles faced by researchers when
studying this latent crime in a context that has not been
sufficiently studied. The authors found that multiple fac-
tors, including the marginalisation of vulnerable groups,
cultural stigmatisation of victims, the secrecy of criminal
networks, and the lack of previous scientific literature on
the subject, significantly complicate the process of col-
lecting quality data and conducting empirical research.
The study highlighted the need to develop adapted meth-
odological approaches to studying human trafficking in
post-Soviet transit states, where factors such as economic
instability, mass labour migration and weak law enforce-
ment institutions combine. The authors’ conclusions are
critical for understanding the limitations of the existing
evidence base on the scale and forms of human trafficking
in the Central Asian region.

A fundamental study of the effectiveness and chal-
lenges of implementing the Palermo Protocol was con-
ducted by P.C. Rout et al. (2024), who systematised global
experience in applying this instrument and identified key
obstacles to its implementation. The authors found that
the lack of a mandatory monitoring mechanism and the
politicisation of the process of assessing states’ compli-
ance with international obligations significantly reduce
the effectiveness of the universal regime for combating
human trafficking. An important contribution to under-
standing the regional specifics of combating human traf-
ficking was made by C. Sumner (2022) made an important
contribution to understanding the regional specifics of
combating human trafficking by analysing the basic data
of the Association of Southeast Asian Nations (ASEAN)
and determining that cultural characteristics, differences
in legal systems and levels of economic development of
member states create serious obstacles to the unification
of approaches in this region. The researcher identified the
need for flexible mechanisms for implementing interna-
tional standards, taking into account national specificities.

An analysis of the practice of the European Court of
Human Rights in cases involving human trafficking and
forced prostitution was conducted by V. Turanjanin &
J. Stanisavljevi¢ (2024), who systematised the court’s le-
gal positions regarding the positive obligations of states
to prevent human trafficking, protect victims and effec-
tively investigate such crimes. The authors found that the
jurisprudence of the European Court of Human Rights has
significantly broadened the understanding of the scope

of state obligations under Article 4 of the European Con-
vention, going beyond a simple prohibition of slavery and
including requirements to establish effective legal and
administrative mechanisms to combat it. The ASEAN re-
gional approach to combating human trafficking is ana-
lysed in detail by M. Wirawan & D. Novikrisna (2024), who
examined the specifics of implementing the ASEAN Con-
vention against Trafficking in Persons in the context of
the principle of non-interference in the internal affairs of
states. The authors found that the specific “ASEAN way”,
based on consensus and voluntary cooperation, has both
advantages in terms of ensuring broad participation by
states and significant disadvantages in the form of limited
effective mechanisms for enforcing compliance and weak
monitoring of the implementation of international stand-
ards at the national level.

Despite a significant amount of research covering
both universal mechanisms for combating human traf-
ficking and regional approaches in different parts of the
world, as well as the specifics of the post-Soviet space, is-
sues related to the comparative effectiveness of different
models for implementing international treaties in states
with varying levels of economic development and insti-
tutional capacity remain insufficiently studied. Although
Kyrgyz researchers have identified a significant gap be-
tween declared state commitments and the actual practice
of their implementation at the national and regional lev-
els, as well as methodological challenges in studying this
phenomenon in post-Soviet transit states, the question of
which institutional factors and mechanisms of interna-
tional monitoring are capable of effectively bridging this
gap in the context of different legal traditions and political
regimes. The aim of the study was to examine the role of
international treaties in the formation and functioning of
the system for combating human trafficking, identifying
key shortcomings in their implementation. To achieve this
goal, it was necessary to analyse the conceptual and legal
foundations of combating human trafficking, as enshrined
in the Palermo Protocol and regional instruments, to ex-
amine the practice of implementation of international
obligations by states, and to identify systemic gaps in the
protection of victims’ rights.

Materials and Methods

The study covers the period from 2000 (adoption of the
Palermo Protocol) to 2024 and is based on a comprehen-
sive analysis of international legal instruments, official
reports of international organisations and national leg-
islation in the field of combating human trafficking. The
work is based on material from the Kyrgyz Republic, as the
state is a party to key international treaties in the field of
combating human trafficking, and its geographical loca-
tion in Central Asia, active migration processes and prac-
tice of implementing international legal obligations allow
for a representative analysis of the role of international
treaties in the formation and functioning of mechanisms
to combat human trafficking in the national legal system.

The annual reports of the U.S. Department of State
on human trafficking were analysed using critical analysis
to assess independent international expertise on the ef-
forts of the Kyrgyz Republic to combat human trafficking.
The main source was the U.S. Department of State (2024a;
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2024c), which revealed critical shortcomings in law en-
forcement practices, including the absence of officially
identified victims in criminal law enforcement for three
consecutive years and zero victim identification in the
2023-2024 reporting period. For a comparative analysis
of national implementation practices, reports on Belgium
(U.S. Department of State, 2024b) and the Netherlands
(U.S. Department of State, 2023; 2024d) using a compar-
ative analysis method to identify factors that ensure the
effectiveness of law enforcement mechanisms in Tier 1
countries. In addition, official documents of the Europe-
an Council of the European Union (n.d.) and the European
Commission (2025) were analysed using content analysis
to determine the effectiveness of the EU Anti-Traffick-
ing Directive and the EMPACT programme in the period
2018-2023. Eurostat (n.d.) statistics on human trafficking
in the EU were analysed using statistical methods to de-
termine the dynamics of victim identification and the con-
viction of traffickers for the period 2008-2023. Reports on
the implementation of the EMPACT programme and oper-
ational activities, including Global Chain-type operations,
were examined using documentary analysis to assess the
effectiveness of transnational police cooperation within
the EU. Progress reports from the European Commission
(Directorate-General for Migration and Home Affairs, 2025)
were analysed to identify trends in the implementation of
EU Directive 2011/36/EU and legislative changes in 2024.

The case study method was used to examine seven
court decisions from different jurisdictions: European
Court of Human Rights decisions Case of Rantsev v. Cyprus
and Russia (2010) (Cyprus and Russia), Case of Chowdury
and Others v. Greece (2017) (Greece) and Case of Siliadin
v.France (2005) (France); national decisions Case of Rv. Tke
Ekweremadu, Beatrice Ekweremadu, and Obinna Obe-
ta (2023) (United Kingdom), Case of Queen v. Tang (2008)
(Australia) and Case of Nurbekov et al. (2008) (Kazakh-
stan), available in the HUDOC and UNODC SHERLOC da-
tabases. Selection criteria: confirmed application of the
Palermo Protocol or the Council of Europe Convention,
diversity of forms of exploitation, geographical represent-
ativeness, existence of convictions or compensation for
victims. Analytical reports from international organisa-
tions were studied using statistical methods and content
analysis to identify global trends in human trafficking,
assess the effectiveness of national countermeasures, and
identify systemic problems in law enforcement practices
in different countries. The key sources in this category
were reports by the United Nations Office on Drugs and
Crime (2019; 2024b), which enabled a diachronic analysis
of changes in the scale, forms and geography of human
trafficking over a six-year period. In addition, an article by
J. Planitzer (2012) was analysed using documentary analy-
sis to study the practice of applying the Council of Europe
Convention and identify typical shortcomings in national
systems for implementing international standards.

The national legislation and official documents of the
Kyrgyz Republic were examined using formal legal analy-
sis to assess the degree of compliance of national norms
with international standards and to identify the peculiar-
ities of the implementation of the Palermo Protocol in the
post-Soviet state. The main sources were the Constitution
of the Kyrgyz Republic (2021), the Criminal Code of the
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Kyrgyz Republic (2021) and Law of the Kyrgyz Republic
No. 55 (2005). In addition, a comparative legal method was
used to compare Kyrgyz legislation with the norms of the
Palermo Protocol. A regional comparative analysis was con-
ducted using a comparative method covering the following
regions: Europe (CETS No. 197 Convention and GRETA,
Latin America (protocols of the Organization of American
States (2014) on the protection of migrant children), Africa
(Ouagadougou Action Plan... (2006)). Descriptive statistics
were used to analyse data from reports by the United Na-
tions Office on Drugs and Crime (2019; 2024b) on the struc-
ture of victims by type of exploitation, identifying regional
specifics: the prevalence of forced labour and the high pro-
portion of male migrants among victims.

The theoretical and methodological basis of the study
was provided by scientific works of leading researchers for
the period 2010-2025. The work of K.H. Heinrich (2010)
was studied using critical analysis of the doctrine in order
to understand the fundamental problems of implement-
ing the Palermo Protocol and theoretical approaches to
assessing the effectiveness of universal mechanisms for
combating human trafficking. The studies by M. Jovano-
vic (2018) and J. Haynes (2024) were analysed using the
scientific synthesis method to identify differences in the
functioning of regional mechanisms and to determine the
factors influencing their effectiveness in comparison with
universal instruments.

Results

The Palermo Protocol: A universal standard for com-
bating human trafficking. Until the end of the twenti-
eth century, the international community did not have a
single comprehensive instrument for effectively combat-
ing human trafficking. Existing international agreements
were fragmented and outdated. The first attempt was the
1904 International Agreement for the Suppression of the
White Slave Traffic, which provided only for the exchange
of information between 12 countries and focused exclu-
sively on the sexual exploitation of women of European
origin (Allain, 2017). In 1910, the International Conven-
tion criminalised the recruitment of women for prostitu-
tion, and in 1921, the League of Nations replaced the term
“white slavery” with the neutral “trafficking in persons”
and raised the age of consent to 21 (Morcom & Schloen-
hardt, 2011). And in 1949, the UN adopted the Convention
for the Suppression... (1949). However, all these docu-
ments had significant limitations: they ignored labour ex-
ploitation and trafficking of men, and were often used to
control migration (Gallagher, 2011).

The lack of a uniform definition of human trafficking
led to significant discrepancies in national legislation,
which hampered international cooperation and created
legal loopholes for criminal groups (Office of the High
Commissioner for Human Rights, 2014). Until the adop-
tion of the Palermo Protocol in 2000, there was no com-
prehensive federal legislation in the United States defin-
ing human trafficking as a separate crime - it was only
in 2000 that the Trafficking Victims Protection Act was
passed (International Justice Mission, 2020). In the Unit-
ed Kingdom, specific legislation only appeared in 2003
with the adoption of the Sexual Offences Act, and a com-
prehensive approach was only enshrined in 2015 in the
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UK Modern Slavery Act (2015). In the Kyrgyz Republic,
until 2005, there was no comprehensive concept of “traf-
ficking in persons” and no separate offence in national
legislation — offenders were prosecuted under articles of
the 1977 Criminal Code on abduction for forced marriage
or prostitution. Only after ratifying the Palermo Protocol
in October 2003 did Kyrgyzstan adopt a special Law of the
Kyrgyz Republic No. 55 “On Preventing and Combating
Trafficking in Persons” (2005), which for the first time pro-
vided a comprehensive definition of this crime (U.S. De-
partment of State, 2019; Antislavery Law Database, n.d.).

Data systematically collected by the United Nations
Office on Drugs and Crime (2019) is critical for research-
ers, governments and international organisations to un-
derstand global trends and develop effective strategies
to combat human trafficking. The 2024 Global Report on
Trafficking in Persons, the eighth such report, is based on
the most comprehensive set of data on victims and offend-
ers collected worldwide between 2003 and 2023, including
official statistics from 156 countries (covering more than
95% of the world’s population), as well as detailed descrip-
tions of more than 1,038 court cases from 113 countries
between 2012 and 2023, with information on more than
5,700 victims and 3,500 offenders. The collection meth-
odology is based on specialised questionnaires distribut-
ed to governments in the six official languages of the UN
(English, French, Spanish, Russian, Chinese and Arabic)
and the analysis of official information (national reports
from police forces and ministries of justice). The ques-
tionnaires collect quantitative data on identified victims,
broken down by age, gender, form of exploitation and
nationality, as well as information on perpetrators and
statistics on criminal prosecutions. Reliability is ensured
through a system of cross-checking data from various
sources, cooperation with the International Organization
for Migration, the International Labour Organization and
Interpol, and analysis of court decisions on more than 30
predefined indicators (United Nations Office on Drugs
and Crime, 2024a).

Systematic data collection allows for identifying new
trendsinvictimrecruitment methods, changesin the geog-
raphy of human trafficking, and assess the vulnerability of
different social groups. The widespread use of digital tech-
nologies has been established: the proportion of victims
of sex trafficking recruited through social media in feder-
al cases in the United States rose from 30% in 2000-2020
to 41% in 2021 (Wheeler, 2022). Criminals use two main
strategies, defined by the United Nations Office on Drugs
and Crime as “hunting” — actively and anonymously
searching for vulnerable individuals — and “fishing” — pas-
sively attracting victims through online advertisements
(U.S. Department of State, 2024a). Traffickers actively ex-
ploit platforms such as Facebook, Instagram, TikTok, dat-
ing sites Tinder and Bumble, gaming platforms through
fake profiles, deceptive job advertisements, promises of
modelling careers (as in the high-profile GirlsDoPorn
case) and the strategy of “boyfriending” — romantic en-
ticement (Nikkel, 2024). The obtained data testify to the
transformation of mechanisms of human trafficking in
the conditions of digitalization, which requires the ad-
aptation of international legal instruments to new forms
of exploitation.

The geography of trafficking has also changed: in
2022, there was a 25% increase in identified victims com-
pared to 2019, with the largest increases in North America,
Western and Southern Europe (45%) and sub-Saharan Af-
rica. At least 162 different nationalities were trafficked to
128 countries of destination, although the majority of vic-
tims (58%) are exploited within national borders (United
Nations Office on Drugs and Crime, 2024b). In Africa, pop-
ulation movements due to climate change correlate with
the number of African victims identified in Europe (about
2,000 people). In South Asia, there has been an increase
in trafficking for forced marriage (about 200 victims), and
in Southeast Asia, for cyber fraud, where victims are lured
and forced into online scams (United Nations, 2024). In
Eastern Europe and Central Asia, including Kyrgyzstan,
victim identification rates have not reached pre-pandemic
levels, contrasting with a 25% increase globally and a 45%
increase in North America and Western Europe between
2019 and 2022 (Tuhsinov, 2024). An analysis of vulnera-
ble groups shows that women and girls account for 61% of
identified victims, with 60% of girls being sexually exploit-
ed. Children now account for almost 40% of all victims (an
increase of 31% in 2022), with 45% of boys being exploit-
ed for forced labour and 47% for forced crime and begging
(United Nations Office on Drugs and Crime, 2024b). Mi-
grants are vulnerable due to financial instability, language
barriers and fear of deportation, especially migrant wom-
en on dangerous migration routes (International Organi-
zation for Migration, 2024).

The modern system of international counteraction is
based on two key instruments. The first is the Protocol to
Prevent... (2000) (Palermo Protocol), which supplements
the UN Convention against transnational organised crime.
The second instrument is the Council of Europe Con-
vention on Action against Trafficking in Human Beings
(CETS No. 197) (2005), which functions as the leading
regional mechanism focused on human rights (Jovano-
vic, 2018). The Palermo Protocol focuses on criminalisa-
tion and law enforcement, while the European Convention
emphasises the rights and protection of victims, viewing
trafficking in human beings primarily as a violation of hu-
man rights. The Protocol to Prevent... (2000) was adopted
by the UN General Assembly on 15 November 2000 and
entered into force on 25 December 2003. The Protocol has
been ratified by 185 States Parties, demonstrating a glob-
al consensus on the need for coordinated action. Legally,
the Protocol supplements the United Nations Convention
against Transnational Organised Crime and should be in-
terpreted in conjunction with it, which means that many
provisions of the Convention on international coopera-
tion, extradition and mutual legal assistance apply to cas-
es of human trafficking.

Subparagraphs (b) and (c) of Article 3 establish crit-
ical legal safeguards. The irrelevance of consent means
that the victim’s consent to the alleged exploitation is
legally irrelevant if unlawful means were used. This pro-
vision is fundamental to the protection of victims, as
it recognises that consent obtained through deception,
coercion or abuse of vulnerability cannot be considered
voluntary and informed. The protection of children pro-
vides that the recruitment, transportation, transfer or re-
ceipt of a child (any person under the age of 18) for the
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purpose of exploitation is automatically considered traf-
ficking in persons, even if no means of coercion were used.
This provision legally enshrines the inherent vulnerability
of children, recognising that, due to their age and devel-
opment, they cannot give informed consent to exploita-
tion. The Palermo Protocol introduced an internationally
recognised approach based on three pillars: prosecution,
prevention and protection (Heinrich, 2010). In terms of
prosecution, the protocol obliges states to criminalise acts
related to human trafficking and to ensure international
cooperation. Criminalisation should cover not only traf-
ficking itself, but also related acts. States are required to
establish severe penalties commensurate with the gravi-
ty of the crime and to ensure effective investigation and
prosecution of traffickers.

In terms of protection, the Protocol provides for meas-
ures for the physical and psychological recovery of victims,
including medical care, housing, psychological counselling,
legal assistance, and the possibility of granting temporary
or permanent residence status (Heinrich, 2010). These pro-
visions are designed to ensure a comprehensive response,
where law enforcement is complemented by humanitarian
and legal support. However, it should be noted that many of
the provisions on victim protection are formulated in a rec-
ommendatory manner, leaving states considerable discre-
tion in their implementation. The prevention component
includes measures to inform the public about the risks of
human trafficking, social and economic initiatives aimed at
reducing the vulnerability of potential victims, and efforts
to reduce the demand that drives exploitation. The Protocol
recognises that human trafficking thrives in conditions of
poverty, discrimination, and lack of opportunities for edu-
cation and employment, and therefore effective prevention
requires addressing these root causes.

Implementation of the Palermo Protocol and the
problem of imbalance. Despite the widespread ratifica-
tion of the Palermo Protocol and the incorporation of its
definition into the national legislation of many states, its
actual impact on the protection of victims has been lim-
ited. For example, the United Kingdom implemented the
Protocol’s definition of trafficking in persons in its Sexual
Offences Act of United Kingdom (2003), criminalising traf-
ficking for sexual exploitation, and later expanded these
provisions in the UK Modern Slavery Act (2015). This im-
balance between mandatory criminal prosecution and of-
ten optional protection measures seriously undermines
the overall effectiveness of the Protocol. If the state does
not provide reliable protection, victims, fearing the police
or continuing to suffer, prefer not to cooperate with law
enforcement agencies or go underground. As a result, the
effectiveness of criminal prosecution is reduced, as without
the testimony and cooperation of victims, it becomes much
more difficult to bring traffickers to justice. Practice shows
that the successful prosecution of criminals is directly de-
pendent on ensuring the safety and support of victims.

An analysis of international practice shows positive re-
sults from the implementation of the Palermo Protocol and
other international instruments in a number of European
countries. The experience of EU countries demonstrates
that the systematic application of a comprehensive ap-
proach to combating human trafficking yields measurable
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results in identifying victims and bringing traffickers to
justice. Significant progress has been made in Europe:
between 2018 and 2023, 5,555 arrests and 4,690 investi-
gations were carried out under the EMPACT programme,
and more than EUR 39 million in assets were confiscated
(European Council of the European Union, n.d.). In 2023,
457 arrests were made and EUR 4.1 million was confiscat-
ed thanks to EU action (European Commission, 2025). A
separate operation, Global Chain, in 2023, targeting crimi-
nal networks exploiting victims from South America, Asia,
Africa, the Western Balkans and Ukraine, identified 1,426
potential victims and arrested 212 individuals.

The Netherlands also demonstrates sustained efforts
to combat human trafficking, maintaining its Tier 1 sta-
tus. In 2023, the government prosecuted more suspected
traffickers, finalised a new National Action Plan, and in-
creased funding for its implementation (U.S. Department
of State, 2024d). The Labour Inspectorate established a
30-person unit dedicated exclusively to investigating la-
bour exploitation, including trafficking. The government
took steps to prevent the criminal exploitation of children,
including conducting a study on combating criminal ex-
ploitation in schools and establishing a national hotline
and online portal for victims of criminal exploitation and
vulnerable youth. In 2023, the police initiated 214 investi-
gations into human trafficking (compared to 178 in 2021),
and the government prosecuted 218 suspected traffickers
(compared to 201 in 2021 and 120 in 2020) (U.S. Depart-
ment of State, 2023).

At the EU level as a whole, the number of registered
victims increased by 20.5% between 2021 and 2022, which
is associated with improved detection (Directorate-Gen-
eral for Migration and Home Affairs, 2025). In 2023,
10,793 victims of human trafficking were registered in the
EU, which is 6.9% more than in 2022 and is the highest
recorded figure for the period 2008-2023 (Eurostat, n.d.).
The number of convicted traffickers in the EU increased
by 10.1% from 2,097 in 2022 to 2,309 in 2023. The EU An-
ti-Trafficking Directive, adopted in 2011 on the basis of the
Palermo Protocol and the Council of Europe Convention,
recognises trafficking in human beings not only as a crime
but also as a violation of human rights, establishing the
obligation of Member States to protect victims regardless
of their country of origin (European Commission, 2025).
In June 2024, the EU decided to add exploitation of surro-
gacy, forced marriage and illegal adoption as forms of ex-
ploitation covered by EU anti-trafficking legislation, and
the knowing use of services provided by a victim of traf-
ficking became a criminal offence, punishable by effective,
proportionate and dissuasive sanctions.

Case studies analysing court cases from various juris-
dictions allow for determining how the provisions of the
Palermo Protocol and the Council of Europe Convention
are transformed into law enforcement practice in various
forms of exploitation. A landmark decision was Case of
Rantsev v. Cyprus and Russia (2010), where the European
Court of Human Rights directly applied the definition of
trafficking in human beings from Article 3(a) of the Paler-
mo Protocol for the first time to interpret Article 4 of the
European Convention. Twenty-year-old Oksana Rantseva
arrived in Cyprus on an artist visa to work in a cabaret — a
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scheme systematically used for sexual exploitation. After
confiscating her passport and attempting to escape, the
police returned her to her employer instead of providing
protection, which led to her tragic death. The European
Court of Human Rights found violations of Articles 2,4 and
5 of the European Convention and ordered Cyprus to pay
EUR 40,000 in compensation. The Court identified three
categories of positive obligations for states: legislative
criminalisation, operational measures to protect potential
victims, and effective investigation. The extension of hu-
man rights jurisprudence to labour exploitation occurred
in the Case of Chowdury and Others v. Greece (2017). For-
ty-two migrants from Bangladesh worked on strawberry
farms under the supervision of armed guards without be-
ing paid; the strike ended with the use of firearms, injur-
ing more than thirty people. The Greek court acquitted the
defendants on the basis of the workers’ formal freedom
to leave the farm. The European Court of Human Rights
unanimously found a violation of Article 4, ordering the
payment of more than EUR 500,000 in compensation, con-
firming that the victims’ consent does not preclude clas-
sification as forced labour when their vulnerable position
is abused. Domestic slavery of minors was considered in
the Case of Siliadin v. France (2005) — the first decision
of the European Court of Human Rights finding a viola-
tion of Article 4 of the European Convention. A 15-year-
old girl from Togo worked as a domestic servant for more
than four years without pay, working 15 hours a day, with
her passport confiscated. The European Court of Human
Rights found a violation of Article 4, noting the inadequa-
cy of French legislation to prosecute such acts. The ruling
encouraged Council of Europe member states to criminal-
ise modern forms of slavery.

Organ trafficking became the subject of the first
conviction in the United Kingdom under the UK Modern
Slavery Act (2015) in the case of R v. Ike Ekweremadu,

Beatrice Ekweremadu, and Obinna Obeta (2023). A Ni-
gerian street vendor was recruited with the promise of
work for the kidney transplant of a senator’s daughter,
worth £80,000. Medical staff at the Royal Free Hospi-
tal uncovered the exploitation. Sentences of four to ten
years’ imprisonment were handed down. The case set a
precedent for prosecuting organ trafficking and demon-
strated the role of healthcare professionals in identifying
victims. Australian practice is represented by the Case of
Queen v. Tang (2008) - the first conviction for slavery in
the country’s history. Five women from Thailand worked
in a brothel to pay off an artificial debt of USD 40,000,
serving about 900 clients each with their passports con-
fiscated. The High Court upheld the classification as slav-
ery, ruling that the prosecution did not need to prove the
defendant’s awareness of the victims’ slave status. The
specific nature of Central Asia is reflected in the Case of
Nurbekov et al. (2008) on internal trafficking in persons.
An organised group received sentences of ten to twelve
years’ imprisonment under legislation harmonised with
the Palermo Protocol.

Systematisation of judicial practice reveals critical
problems: national courts acquit traffickers through mis-
interpretation of the victim’s consent; law enforcement
agencies fail to identify victims among migrants. In the
Netherlands, with 4,732 identified victims, the number of
convictions is declining (GRETA, 2023). In Kyrgyzstan, not
a single conviction has been handed down for three years
in a row. National restitution mechanisms are ineffective,
which contravenes Articles 6 of the Palermo Protocol and
15 of the Council of Europe Convention. To illustrate the
shortcomings of the universal standard and the need for
its development, a comparative analysis with a regional
instrument is conducted. A comparative analysis of the
key provisions of the UN Palermo Protocol and the Council
of Europe Convention is presented in Table 1.

Table 1. Comparative analysis of key provisions of the UN Palermo Protocol and the Council of Europe Convention

organised crime

integrity of the individual

o . CETS No. 197 Critical difference/Value
Criterion Palermo Protocol (UN) (Council of Europe) of CETS No. 197
Year of adoption/entry A more modern standard, adapted
into force 2000/2003 2005/2008 to criticism of the Protocol
Main focus Criminalisation and combating Human rights, dignity and Directly affirms human trafficking

as a violation of human rights

Scope of application

Transnational crime related to
organised crime

All forms of human trafficking
(national, transnational, related or
unrelated to organised crime)

Coverage of all forms of
exploitation broadens jurisdiction

Model of response

“3Ps” (Prosecution, Prevention,
Protection)

“4Ps” (adding Partnership and
strengthening Protection)

Expanded, victim-oriented
approach

Victim protection
measures

Recommended/Discretionary
(especially residence status)

Mandatory (wide range of
assistance and support)

The provisions on protection are
more generous, broad and strictly
formulated

Monitoring mechanism

Conference of the Parties
(political, review)

GRETA (independent expert body
with visiting rights and a mandate
to make recommendations)

Ensures strict, non-politicised
and mandatory monitoring of
implementation

Source: compiled by the author based on the Protocol to Prevent... (2000), Council of Europe Convention on Action against
Trafficking in Human Beings (2005), K.H. Heinrich (2010), M. Jovanovic (2018)

The comparative analysis presented clearly demon-
strates the evolution of the international legal approach to
combating human trafficking. The CETS No. 197 Conven-
tion represents a qualitatively new stage in the development

of legal standards, characterised by a transition from a
crime-oriented model to a comprehensive human rights
approach. Of fundamental importance is the transforma-
tion of recommended measures for the protection of victims
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into binding state obligations, which significantly in-
creases the effectiveness of combating this transnational
crime. The practical effectiveness of the regional approach
is clearly demonstrated by the experience of European
countries. In the Netherlands, the implementation of the
mandatory standards of the CETS No. 197 Convention led
to the creation of a specialised labour inspection unit of
30 employees dedicated exclusively to investigating la-
bour exploitation, which contributed to an increase in the
number of human trafficking investigations from 178 in
2021 to 214 in 2023 and an increase in the number of traf-
fickers prosecuted from 120 in 2020 to 218 in 2023 (U.S.
Department of State, 2024e). In Belgium, the systematic
application of the human rights approach of the CETS
No. 197 has led to a significant increase in assistance to
victims through state shelters, while maintaining a high
level of convictions of traffickers (U.S. Department of
State, 2024b). In contrast, in the Kyrgyz Republic, which
relies primarily on the Palermo Protocol without a strong
regional mechanism, no officially identified victims were
found in criminal law enforcement during the 2023-2024
reporting period, despite the existence of legislation that
formally complies with international standards.

The GRETA mechanism, with its independent expert
status and monitoring powers, addresses a critical short-
coming of the Palermo Protocol in terms of the lack of
effective oversight of the implementation of internation-
al obligations at the national level. GRETA’s regular vis-
its to participating States and the publication of detailed
evaluation reports create a system of accountability that
is lacking in the universal mechanism, where the Confer-
ence of the Parties is primarily political and review-ori-
ented, without the ability to conduct mandatory inspec-
tions and develop specific recommendations to address
identified shortcomings.

Regional evolution of standards and global trends
in human trafficking. The CETS No. 197, which came into
force in 2008, represents significant progress compared to
the Palermo Protocol (Jovanovic, 2018). It was designed to
address the shortcomings inherent in a universal instru-
ment and is an example of regional jurisdiction revolu-
tionising the approach to combating human trafficking.
The CETS No. 197 follows a predominantly victim-ori-
ented approach based on the unequivocal recognition of
human trafficking as a violation of human rights, dignity
and integrity. This human rights basis distinguishes the
CETS No. 197 from the crime-oriented focus of the Palermo
Protocol. The Convention also broadens the scope of appli-
cation to cover all forms of trafficking in persons — nation-
al, transnational, whether or not linked to organised crime.
With regard to victim protection, CETS No. 197 establishes
significantly broader and more clearly defined obligations,
surpassing the Palermo Protocol in terms of the scope and
binding nature of protective measures. It obliges states to
provide victims with a wide range of mandatory assistance
and support measures, including immediate identification,
assistance and support, as well as the right to legal com-
pensation (Jovanovic, 2018). This shifts protection from the
realm of discretionary programmes to that of mandatory
state obligations. The experience of regional mechanisms
in different parts of the world demonstrates a variety of ap-
proaches to combating human trafficking. Latin American

Foreign Affairs, Vol. 36, No. 1

states have developed specialised protocols within the Or-
ganization of American States (2014) aimed at protecting
migrant children, who make up a significant proportion
of victims in the region. The African Union adopted the
Ouagadougou Action Plan... (2006), which highlights the
link between human trafficking, organised crime and ter-
rorism, requiring a coordinated law enforcement response.
These regional instruments demonstrate the importance
of adapting international standards to the specific condi-
tions of each region.

Central Asia,animportant transit and departure region
for victims of human trafficking, is located at the cross-
roads of routes between Europe, Asia and the Middle East,
making it a key corridor for criminal networks. Economic
instability in the post-Soviet period, high levels of labour
migration (especially to Russia and Kazakhstan), weak law
enforcement systems and corruption create favourable
conditions for traffickers. Regional conflicts and instabili-
ty in neighbouring Afghanistan increase the vulnerability
of the population, especially women and children, making
Central Asia both a source and transit zone for victims of
sexual and labour exploitation (United Nations Office on
Drugs and Crime, 2024b). A specific legal framework has
developed in this region, reflecting both the influence of
international standards and the national characteristics of
the post-Soviet states. The Kyrgyz Republic, which ratified
the Palermo Protocol in October 2003, was one of the first
states in the region to adopt comprehensive legislation in
this area. The Constitution of the Kyrgyz Republic (2021)
contains a direct prohibition on slavery and human traf-
ficking, establishing that slavery, human trafficking, and
the exploitation of child labour and forced labour are not
permitted in the Kyrgyz Republic. These constitutional
guarantees create a legal basis for the implementation of
international obligations and the formation of a nation-
al system to combat human trafficking. The legislation of
the Kyrgyz Republic in the field of preventing and com-
bating human trafficking consists of the Constitution, the
special law “On Preventing and Combating Human Traf-
ficking” (Law of the Kyrgyz Republic..., 2005) and other
normative legal acts regulating activities to prevent and
combat trafficking in human beings and protect victims of
trafficking and their relatives. The Criminal Code of the
Kyrgyz Republic (2021) criminalises human trafficking in
Article 166, providing for punishment in the form of im-
prisonment for a term of three to eleven years, depend-
ing on aggravating circumstances. An important aspect
of Kyrgyz legislation is the recognition that the victim’s
consent to exploitation is irrelevant if such consent was
obtained through the use of violence, deception or other
illegal means of influence. The Government of the Kyrgyz
Republic has adopted a series of policy documents aimed
at combating human trafficking, including the Programme
for 2017-2020, which has made it possible to increase the
effectiveness of state bodies in combating modern slavery
and to bring legislation into line with international law
(Decree of the..., 2017).

According to the US State Department’s 2024 Traf-
ficking in Persons Report, the Kyrgyz Republic does not
fully meet the minimum standards for the elimination
of trafficking in persons, but is making significant efforts
to achieve this goal (Trafficking in Persons Report, 2024).
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However, during the reporting period from April 2023 to
March 2024, the government demonstrated a critical de-
cline in effectiveness, resulting in the country’s downgrade
from Tier 2 to Tier 2 Watch List. Authorities investigated
and prosecuted fewer suspects and did not obtain a sin-
gle conviction for the third consecutive year, whereas in
2022-2023, thirty human trafficking cases were investigat-
ed and three suspects were prosecuted, and in 2021-2022,
only six cases were investigated without any prosecutions
or convictions. Most critically, the government did not
identify or refer any victims to support services during the
current period. The government provided KGS 4 million
(approximately USD 46 thousand) to non-governmental
organisations to assist victims, established regional com-
missions to coordinate such assistance, and the Centre for
Employment of Citizens Abroad informed 129,498 thou-
sand people about safe migration (compared to 66,000
in 2022), while the Ministry of Labour secured employment
abroad for 13,319 citizens through direct agreements with
foreign companies (U.S. Department of State, 2024e). A
critical shortcoming is that the government did not identi-
fy or refer any victims to support services, and resources for
victim services and the availability of shelters for victims,
especially children and male victims, remain inadequate.
The practice of law enforcement in Kyrgyzstan reveals sys-
temic problems in identifying victims among vulnerable
groups. The government did not uniformly apply standard
operating procedures for identifying victims of trafficking,
which led to the wrongful punishment of some unidenti-
fied victims for illegal acts committed as a result of their

being in a situation of trafficking. Authorities investigated
and prosecuted fewer suspects and did not secure a single
conviction, indicating significant gaps in the law enforce-
ment system. Kyrgyzstan is a country of origin, transit
and, to a lesser extent, destination for victims of human
trafficking. Citizens of the country are subjected to sexual
exploitation and forced labour in Kazakhstan, the United
Arab Emirates, Turkey and other countries. It is important
to note the situation of Kyrgyz nationals who have been
involved in armed conflicts in Syria, Iraq and Afghanistan,
some of whom have brought their families with them, in-
cluding through deception. Kyrgyz citizens remaining in
these conflict zones, including children, may be at risk of
human trafficking, including in refugee camps in Syria,
where children are at risk of recruitment by armed groups
(U.S. Department of State, 2022).

The Central Asian region as a whole is characterised
by a high prevalence of labour exploitation linked to mass
labour migration to the Russian Federation and Kazakh-
stan. In Central Asia, a higher proportion of adult men
are identified as victims of human trafficking compared
to other regions, reflecting the specific nature of regional
migration flows and the prevalence of forced labour over
sexual exploitation (United Nations Office on Drugs and
Crime, 2019). Regional cooperation in combating human
trafficking remains limited, although there are mecha-
nisms for information exchange between law enforce-
ment agencies in the region. The structure of identified
victims of human trafficking by type of exploitation is
presented in Table 2.

Table 2. Structure of identified victims of human trafficking by type of exploitation

Type of exploitation Approximate global share

Notes (relevance

criminality, begging)

(by purpose) of identified victims Key demographic groups to the protocol)
Sexual exploitation ~47% Women and girls Historical focus of law
enforcement
o Meq, boys (a significant Need to balance resources to
Forced labour ~45% proportion of whom are labour )
- combat labour trafficking
migrants)
Other objectives (forced -8 Children and young people A growing segment requiring

special protection measures

General trend -

Requires strict application
of the non-criminalising
provisions of the Protocol

Increase in the number of
children

Regional specificities of Central

. Prevalence of forced labour
Asia

Labour migrants,
predominantly men

Linked to mass labour migration
to Russia and Kazakhstan

Source: United Nations Office on Drugs and Crime (2019; 2024b)

The statistical data presented indicate the need for
a systemic transformation of law enforcement practices
towards ensuring a balance between combating various
forms of exploitation. The traditional focus of interna-
tional efforts on sexual exploitation requires significant
adjustment, given the virtually equivalent prevalence
of forced labour. There is a steady upward trend in the
number of child victims, which highlights the problem
of adequate implementation of special protection mech-
anisms provided for by international instruments. Re-
gional differences in patterns of exploitation justify the
need for flexible legal approaches that take into account
the specific socio-economic and migration context of
particular territories.

An analysis of the situation in Central Asia, and in
Kyrgyzstan in particular, demonstrates the critical impor-
tance of a comprehensive approach to the implementation
of international standards. Despite the existence of a de-
veloped legislative framework and the ratification of key
international instruments, the effectiveness of national
systems for combating human trafficking remains limit-
ed due to insufficient funding, poor coordination between
agencies, corruption among low-level officials, and the
lack of systematic application of victim identification pro-
cedures. The experience of Kyrgyzstan confirms the con-
clusion that the formal adoption of legislation in line with
international standards does not automatically guarantee
effective protection for victims and successful prosecution
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of traffickers. Key factors for success include establishing
a functional system of interagency cooperation, ensuring
adequate funding for victim assistance programmes, train-
ing specialised personnel for law enforcement agencies
and social services, and overcoming corruption and ensur-
ing accountability of officials. The regional characteristics
of Central Asia, including mass labour migration, weak
state institutions, economic vulnerability of the popula-
tion and persistent patriarchal traditions, create specific
challenges for combating human trafficking (Kelly, 2005).
An effective response to these challenges requires not
only improving legal mechanisms, but also addressing the
root causes of vulnerability, including poverty, unemploy-
ment, gender inequality, and limited access to education
and healthcare.

A comparative analysis of European and Central Asian
experiences in combating human trafficking reveals sig-
nificant differences in the effectiveness of law enforce-
ment mechanisms and the level of protection afforded to
victims. While the European system, based on the CETS
No. 197, demonstrates a higher level of protection of vic-
tims’ rights and a developed monitoring system through
the GRETA mechanism, Central Asian states face system-
ic challenges in implementing even the basic standards
of the Palermo Protocol. This highlights the need for a
differentiated approach to assessing the effectiveness of
international treaties, taking into account regional char-
acteristics and the capabilities of states.

Legal challenges and prospects for strengthening
the international legal regime. A fundamental challenge
to the effectiveness of international treaties is the conflict
between human rights obligations and national immigra-
tion policy. The “hostile environment” policy introduced
in the United Kingdom in 2012 by Home Secretary Theresa
May to create “a truly hostile environment for illegal im-
migrants” creates significant barriers to the identification
of victims of human trafficking (Taylor, 2018). The Immi-
gration Acts of 2014 and 2016 criminalised undocument-
ed work through the “offence of illegal working”, which
does not prevent undocumented migrants from working
but pushes them into informal jobs where they are less
protected from exploitative practices and increases em-
ployers’ power over workers (Focus on Labour Exploita-
tion, 2018). More than half of the 45 territorial police forc-
es in the United Kingdom have acknowledged transferring
data on migrant victims and witnesses of crimes to the
Home Office for immigration control, leading to underre-
porting of crimes against undocumented persons due to
fear of arrest and deportation (Haynes, 2024). Some na-
tional legislation, even when formally compliant with the
Palermo Protocol, introduces restrictive interpretations.
A critical analysis of national legislation shows that some

countries require proof of the element of “means” even
for cases of child trafficking, which directly contradicts
Article 3(c) of the Palermo Protocol, which clearly states
that child trafficking offences do not require proof of the
element of “means” (Silver, 2020). In the United States,
labour trafficking legislation requires both children and
adults to prove the existence of “force, fraud or coercion”,
unlike child sex trafficking, where victims are considered
incapable of consenting to exploitation due to their age
and development. The United Nations Office on Drugs
and Crime notes that under the Palermo Protocol, con-
sent is not a defence regardless of the presence or absence
of force, fraud, or coercion, as “children do not have the
legal capacity to consent to their exploitation”. Further-
more, narrowing the national definition of exploitation
to exclude explicitly “slavery-like practices” may result in
vulnerable groups, such as victims of debt bondage, being
excluded from protection (Haynes, 2024). These limita-
tions are a direct result of national security and migration
control interests often taking precedence over humanitar-
ian and human rights obligations.

Analysis shows that a universal response cannot be
effective as long as it remains the exclusive prerogative
of law enforcement agencies. A “holistic government ap-
proach” that integrates the efforts of labour, health, ed-
ucation and migration services is needed to ensure pro-
active victim identification (Heinrich, 2010). The role of
civil society in this approach is critical. Non-governmen-
tal organisations are often the first to come into contact
with victims. If law enforcement agencies demonstrate
an inability to treat victims with compassion and ensure
their safety, non-governmental organisations will not re-
fer their clients to them. Thus, the lack of compassion and
protection on the part of the state undermines the neces-
sary partnership and directly reduces the level of success-
ful prosecution.

Strengthening the treaty regime requires a shift to-
wards a more rigorous, rights-based approach within the
framework of the Conference of the Parties to the UN Con-
vention against Transnational Organised Crime and the rel-
evant Working Group on Trafficking in Persons, borrowing
elements from the monitoring model implemented by GRE-
TA (Jovanovic, 2018). The creation of an independent expert
body with a mandate for regular, non-politicised visits and
binding recommendations could provide the accountabili-
ty that is lacking in the universal instrument. In addition,
international mechanisms should strengthen monitoring
of compliance with restitution obligations. Victims’ lack of
access to compensation is a serious gap in the realisation
of their right to an effective remedy. Obligations to pro-
tect victims and implementation gaps in the context of the
Palermo Protocol are summarised in Table 3.

Table 3. Obligations to protect victims and implementation gaps

Obligation

(Palermo articles) Areas of protection

Implementation gaps

Implications for treaty
effectiveness

Medical assistance, housing,
psychological rehabilitation,
legal assistance

Assistance
and support (Art. 6)

Measures often require cooperation

which presents victims

with the police, Decreased trust in the system
and unwillingness to cooperate

with a difficult choice

Alternatives to detention and
deportation, recovery periods

Residence status
(Art. 7)

Lack of laws prohibiting deportation
(in a significant number of countries)

Victims are treated as illegal
migrants, which causes them
to go underground

Foreign Affairs, Vol. 36, No. 1




4< Research Articles \/\

Table 3. Continued

Obligation . . Implications for treaty

(Palermo articles) Areas of protection Implementation gaps effectiveness

Right to Compensation for material and Ineffectl\{enesg of crlm_mal justice Impossibility of financial recovery

compensation mechanisms in ensuring timely . - o
moral damage L and reintegration of victims

(Art. 6) restitution
Decriminalisation Recognition of the irrelevance of National laV'\/S 1ntroduce:‘ amblgglty Risk of criminalisation or denial

. p ” . and require proof of “means . . s
of children (Art. 3) means” for minors of coercion of protection for minor victims

Source: compiled by the author based on K.H. Heinrich (2010), J.A. Suchecki (2019), ]J. Haynes (2024), Protocol to

Prevent... (2000)

A systematic analysis of implementation gaps reveals a
fundamental contradiction between declared internation-
al commitments and their implementation at the national
level. Making the provision of assistance conditional on co-
operation with law enforcement agencies creates a patho-
logical situation in which the protection of victims’ rights
becomes a tool for achieving law enforcement goals, which
contradicts basic human rights principles. The widespread
absence of legislative guarantees against the deportation of
identified victims demonstrates the priority of migration
control over human rights obligations. The ineffectiveness
of restitution mechanisms deprives victims of the possibili-
ty of financial recovery, rendering the formal recognition of
their rights declarative. The persistence of practices at the
national level that contradict the imperative norms of pro-
tection of minors remains a problem, indicating the need
for stronger international control.

Discussion

The study of international legal mechanisms for combat-
ing human trafficking has revealed key trends in the devel-
opment of the global legal regime. Analysis of the imple-
mentation of the Palermo Protocol has shown the need to
move from a predominantly law enforcement approach to
a comprehensive model of victim protection, as confirmed
by research by C. Bauloz et al. (2022). The authors empha-
sise that effective counteraction to human trafficking in
migration routes requires the development of new forms
of international cooperation and coordination of efforts
between countries of origin, transit and destination. The
researchers concluded that it is necessary to take into ac-
count the specifics of migration flow when developing ap-
proaches to identifying and protecting victims of human
trafficking. The problems of criminalising human traffick-
ing identified in the study correlate with the conclusions
of Y. Dandurand (2024) regarding the insufficient effec-
tiveness of law enforcement measures. The mechanisms
of prosecution identified in the study are critically re-ex-
amined through an analysis of systemic shortcomings in
the work of law enforcement agencies. The author has
demonstrated that simply criminalising the act without
creating a comprehensive system of victim support and
interagency cooperation does not lead to a significant
reduction in the scale of human trafficking. This critical
assessment confirms the appropriateness of the chosen
direction of research and provides a basis for the further
development of the theoretical and methodological foun-
dations for combating human trafficking.

The approaches to implementing international stand-
ards established in the course of the study are further

substantiated in the work of S. Demeke (2024). The pro-
posed methodological approaches to assessing the effec-
tiveness of human rights regulation are consistent with
the criteria developed by the author for building a human
rights-based criminal justice system. The analysis showed
that countries demonstrate different models of imple-
menting their obligations: The United Kingdom intro-
duced the definition of human trafficking through the Sex-
ual Offences Act 2003 and the Modern Slavery Act 2015,
but the “hostile environment” policy creates barriers to
identifying victims; The United States adopted a com-
prehensive Trafficking Victims Protection Act in 2000,
but labour trafficking legislation requires proof of “force,
fraud or coercion” even for children, which is contrary to
the Palermo Protocol; Kyrgyzstan ratified the Protocol in
2003 and adopted a specific Law of the Kyrgyz Republic
No. 55 (2005), but does not apply victim identification pro-
cedures uniformly and has not secured a single conviction
in the latest reporting period. Through the GRETA mecha-
nism, the European system demonstrates a higher level of
monitoring with mandatory visits and recommendations,
which significantly increases the accountability of states.
Such conceptual synergy confirms the need to transform
the paradigm of combating human trafficking from a re-
pressive model to an integrated approach centred on pro-
tecting the rights and dignity of victims.

The legal safeguards for child victims identified in the
study confirm the conclusions of V. Digidiki et al. (2023)
on the need to use empirical data to shape policies and
programmes. The study identified critical gaps in child
protection: Article 3(c) of the Palermo Protocol clearly
establishes the irrelevance of the element of “means” in
cases of child trafficking, but the national legislation of
some countries, in particular US legislation on labour
trafficking, introduces ambiguity and requires evidence
of coercion from both children and the risk of criminal-
isation or denial of protection to minors. The UN Office
notes that children do not have the legal capacity to con-
sent to exploitation, regardless of the presence of force,
deception or coercion. An analysis of global statistics
for 2022 showed that children accounted for almost 40%
of all victims (an increase of 31% compared to previous
years), with 60% of girls being sexually exploited, 45%
for forced labour and 47% for forced crime and begging.
However, specific rehabilitation mechanisms, specialised
identification programmes and protection services at
the national level remain underdeveloped, especially in
Kyrgyzstan, where resources for child and male victims
are critically limited. The conceptual framework for pro-
tecting children from trafficking needs to be transformed
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into practical applications that take regional contexts
into account.

The problems identified in the study regarding the
identification of victims of human trafficking among mi-
grants generate constructive discussion with the research
of T. Eaton & L. Yousef (2025). The analysis showed that
the “hostile environment” policy and the criminalisation
of undocumented work in the UK push migrants into in-
formal jobs where they are less protected from exploita-
tive practices, and a significant proportion of territorial
police forces refer migrant victims to immigration control,
leading to underreporting of crimes. In Kyrgyzstan, citi-
zens are subjected to sexual exploitation and forced labour
in other countries in the context of mass labour migration
to the Russian Federation and Kazakhstan. The Central
Asian region is characterised by a high prevalence of la-
bour exploitation of migrants travelling to Russia and Ka-
zakhstan, with a higher proportion of adult males among
victims compared to other regions. T. Eaton & L. Yousef
have demonstrated how instability and lack of state con-
trol in transit hubs create conditions for the exploitation
of vulnerable migrants. At the same time, the focus on
economic incentives has brought new dimensions to the
discussion about the nature of human trafficking, suggest-
ing that economic factors must be balanced with human
rights mechanisms — a perspective that both complements
and complicates the study’s conclusions regarding the
conflict between human rights obligations and national
immigration policy.

The imbalance between criminalisation and human
rights components in the contemporary international legal
system for combating trafficking in human beings, where
the actual effectiveness of the Palermo Protocol in pro-
tecting victims remains limited due to the dominance of an
exclusively law enforcement strategy over protection and
assistance measures is consistent with J. Haynes’s (2025)
analysis of the structural shortcomings of international
human rights law. The analysis of the problems of victim
identification, where victims of human trafficking, espe-
cially illegal migrants, are detained, deported or prosecut-
ed for actions they were forced to commit by traffickers,
creating a “hostile environment” and hindering the active
identification of victims, is consistent with J. Haynes’s on
the subordinate status of victims of human trafficking
through the application of legal concepts.

The critical gap identified in the study between for-
mal compliance with international standards and actual
implementation in the Kyrgyz Republic, where the gov-
ernment failed to identify and refer victims to support
services during the reporting period, is consistent with the
theoretical propositions of F. Islam (2023) regarding the
prospects of stakeholders in combating human trafficking.
The contradiction identified in the analysis between hu-
man rights obligations and national immigration policy,
manifested in the policy of a “hostile environment” and
the practice of transferring data on migrant victims for
immigration control in the United Kingdom, as well as the
widespread absence in a significant number of states of
legislative guarantees against the deportation of identified
victims, confirms the conclusions of F. Islam’s conclusions
about significant differences in the perception of victims
and offenders among different categories of professionals
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working in the field of combating human trafficking, which
highlights the systemic priority of migration control over
human rights obligations.

The study revealed the need to strengthen the role of
state institutions in combating human trafficking, which
correlates with the findings of G. Kane (2023). The author
analysed the potential of state-authorised structures as
platforms for progress in international anti-trafficking law
and policy and determined that the effectiveness of coun-
teraction directly depends on the institutional capacity of
the state to coordinate the activities of various agencies
and ensure the implementation of international standards
at the national level. The results of the study on the role of
international treaties in shaping the global counter-traf-
ficking regime correlate with the conclusions of G. Kane,
who analysed the potential for transforming internation-
al anti-trafficking law through the activities of state in-
stitutions. The author emphasised the need for constant
adaptation of legal mechanisms to changing forms of ex-
ploitation. This position is consistent with the results of
the present study regarding the dynamic nature of human
trafficking and the need for flexibility in the legal regime.

Summarising the results of the study and comparing
them with the conclusions of other researchers, it can be
stated that a new paradigm of international legal coun-
teraction to human trafficking is emerging, characterised
by a transition from a predominantly repressive model to
a comprehensive human rights approach, a strengthening
of the role of regional mechanisms and the development
of multi-stakeholder cooperation. This creates a basis for
further research aimed at improving international treaty
mechanisms and developing effective models for protect-
ing victims of human trafficking in various geopolitical
and socio-economic contexts.

Conclusions

The study found that the current international legal sys-
tem for combating human trafficking is characterised by a
significant imbalance between its criminal justice and hu-
man rights components. An analysis of the Palermo Proto-
col confirmed that, despite its widespread ratification and
the creation of a universal three-element definition of hu-
man trafficking, the real effectiveness of this instrument
in protecting victims remains limited due to the predom-
inance of a strategy of law enforcement over protection
and assistance measures. while the Protocol enshrined key
legal guarantees - the irrelevance of the victim’s consent
to exploitation and the automatic recognition of the re-
cruitment of a child (under 18 years of age) for the pur-
pose of exploitation as trafficking in persons even without
proof of coercion - its main provisions on assistance and
support for victims are formulated in a recommendatory
(discretionary) form.

A comparative analysis revealed the qualitative superi-
ority of the regional CETS No. 197 over the universal stand-
ard, as it demonstrates a shift towards a victim-oriented
approach based on the unequivocal recognition of human
trafficking as a violation of human rights, dignity and in-
tegrity of the individual; this superiority is expressed in
the transformation of recommended protection measures
into mandatory state obligations, the extension of jurisdic-
tion to all forms of human trafficking regardless of their
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transnational nature, and the introduction of the inde-
pendent expert monitoring mechanism GRETA. The prac-
tical effectiveness of the regional approach is confirmed by
the experience of EU countries, where the introduction of
mandatory standards has led, for example in the Nether-
lands, to an increase in the number of investigations and
prosecutions of traffickers between 2020 and 2023.

A study of national implementation practices in the
Kyrgyz Republic found a critical gap between formal com-
pliance of legislation with international standards and its
actual implementation: it was established that the gov-
ernment did not ensure the identification and referral of
victims to support services during the reporting period,
and a significant number of states do not have legislative
guarantees against the deportation of identified victims,
which indicates a systemic priority of migration control
over human rights obligations. An analysis of global sta-
tistics has identified an almost equal distribution between
sexual exploitation and forced labour among identified
cases, with a steady upward trend in the proportion of
child victims, who account for almost 40% of all identi-
fied cases; The regional specificity of Central Asia is char-
acterised by the predominance of labour exploitation of

out vulnerable individuals. Four critical implementation
challenges were identified: the conditioning of assistance
on cooperation with law enforcement agencies, the wide-
spread lack of residence status guarantees, the ineffec-
tiveness of restitution mechanisms, and the persistence
of practices that criminalise child victims, contrary to the
imperative norms of international law. These gaps directly
undermine the effectiveness of prosecuting criminals, as
they create a hostile environment and hinder the proac-
tive identification of victims. To strengthen the interna-
tional legal regime, it is recommended to introduce an in-
dependent expert monitoring mechanism at the universal
level based on the GRETA model, establish a mandatory
ban on the deportation of identified victims of human
trafficking, reform restitution systems to ensure timely
compensation, and apply a holistic state approach inte-
grating the efforts of the ministries of labour, health and
migration services. A promising area for further research
is the analysis of the effectiveness of partnerships be-
tween state bodies and non-governmental organisations
in the context of proactive identification of victims among
vulnerable migrant groups.

male migrants, which is due to massive migration flows to Acknowledgements
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